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CASE SUMMARY:

PROCEDURAL POSTURE: Defendants, a title insur-
ance company and an employee, appealed from a judg-
ment of the United States District Court for the Southern 
District of Ohio at Columbus, which granted summary 
judgment to plaintiff title insurance company on the is-
sues of breach of a covenant not to compete and tortious 
interference. They also appealed from the imposition of 
compensatory and punitive damages totaling over $43 
million.

OVERVIEW: The employee, who previously worked 
for plaintiff, had signed a covenant not to compete with 
plaintiff for five years after his employment ended. 
Within less than two years after the termination of his 
employment, the employee took a position with defen-
dant company and solicited both plaintiff's customers and 
employees. In affirming the grant of summary judgment 

on the breach of contract claim, the court held that the 
covenant was reasonable for at least two years because, 
inter alia, plaintiff had critical customer and employee 
relationships to protect and the employee could influence 
the continuity of these relationships. Summary judgment 
was also proper as to the tortious interference claim. 
However, the court remanded for a new trial on compen-
satory damages as the trial court improperly excluded 
certain evidence. The court reversed the award of puni-
tive damages as such damages were improper where the 
only factor weighing in favor thereof was malice. The 
fact that defendant company acted maliciously was insuf-
ficient to support a finding that its behavior was suffi-
ciently reprehensible for an award of punitive damages.

OUTCOME: The court affirmed the grant of summary 
judgment as to the breach of contract claim and the tor-
tious interference claim. The court reversed the judgment 
with respect to compensatory damages and ordered a 
new trial on that issue. The court reversed the judgment 
as to punitive damages.

CORE TERMS: covenant, summary judgment, punitive 
damages, customer', seller, compensatory damages, puni-
tive, compete, reasonableness, damages award, tortious 
interference, matter of law, new trial, reprehensible, non-
compete, novation, genuine, enforceable, insurance in-
dustry, reprehensibility, competitor, repeated, breach of 
contract, de novo, assessing, manager, moving party, 
issue of material fact, vulnerability, financially
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Civil Procedure > Appeals > Standards of Review > 
Clearly Erroneous Review
Civil Procedure > Appeals > Standards of Review > De 
Novo Review
Contracts Law > Contract Interpretation > General 
Overview
[HN1]An appellate court reviews a district court's con-
clusions of law de novo and its findings of fact for clear 
error. Questions of contract interpretation are generally 
considered questions of law subject to de novo review.

Civil Procedure > Trials > Jury Trials > Province of 
Court & Jury
Labor & Employment Law > Employment Relation-
ships > Employment Contracts > Conditions & Terms > 
Trade Secrets & Unfair Competition > Noncompetition 
& Nondisclosure Agreements
Trade Secrets Law > Ownership Rights > Covenants 
Not to Compete
[HN2]Under Ohio law, a noncompete clause's enforce-
ability is a matter of law for the court.

Evidence > Procedural Considerations > Burdens of 
Proof > Allocation
Evidence > Procedural Considerations > Burdens of 
Proof > Clear & Convincing Proof
Labor & Employment Law > Employment Relation-
ships > Employment Contracts > Conditions & Terms > 
Trade Secrets & Unfair Competition > Noncompetition 
& Nondisclosure Agreements
Trade Secrets Law > Ownership Rights > Covenants 
Not to Compete
[HN3]Under Ohio law, in determining the validity of a 
covenant or agreement in restraint of trade, each case 
must be decided on its own facts. A covenant restraining 
an employee from competing with his former employer 
upon termination of employment is reasonable if it is (1) 
no greater than is required for the protection of the em-
ployer, 2) does not impose undue hardship on the em-
ployee, and (3) is not injurious to the public. Courts are 
empowered to modify or amend employment agreements 
to achieve such reasonable results. The party seeking to 
enforce the covenant is required to adduce clear and con-
vincing evidence as to each of these factors in order to 
prove that the covenant is reasonable. Clear and convinc-
ing evidence is that measure or degree of proof which is 
more than a mere preponderance of the evidence, but not 
to the extent of such certainty as is required beyond a 
reasonable doubt in criminal cases, and which will pro-
duce in the mind of the trier of facts a firm belief or con-
viction as to the facts sought to be established.

Labor & Employment Law > Employment Relation-
ships > Employment Contracts > Conditions & Terms > 
Trade Secrets & Unfair Competition > Noncompetition 
& Nondisclosure Agreements
Trade Secrets Law > Ownership Rights > Covenants 
Not to Compete
[HN4]Additional considerations that courts should assess 
in reviewing the reasonableness of a covenant not to 
compete include: whether the covenant imposes temporal 
and spatial limitations, whether the employee had contact 
with customers, whether the employee possesses confi-
dential information or trade secrets, whether the cove-
nant bars only unfair competition, whether the covenant 
stifles the employee's inherent skill and experience, 
whether the benefit to the employer is disproportionate to 
the employee's detriment, whether the covenant destroys 
the employee's sole means of support, whether the em-
ployee's talent was developed during the employment, 
and whether the forbidden employment is merely inci-
dental to the main employment.

Civil Procedure > Summary Judgment > Appellate Re-
view > Standards of Review
Civil Procedure > Appeals > Standards of Review > De 
Novo Review
[HN5]Appellate courts review a district court's grant of 
summary judgment de novo.

Civil Procedure > Summary Judgment > Standards > 
General Overview
[HN6]Summary judgment must be granted if there is no 
genuine issue as to any material fact, and the moving 
party is entitled to a judgment as a matter of law. Fed. 
R. Civ. P. 56(c).

Civil Procedure > Summary Judgment > Burdens of 
Production & Proof > Movants
Civil Procedure > Summary Judgment > Burdens of 
Production & Proof > Scintilla Rule
Civil Procedure > Summary Judgment > Evidence
[HN7]Initially, a party moving for summary judgment 
has the burden of proving that no genuine issue as to any 
material fact exists and that it is entitled to a judgment as 
a matter of law. To meet this burden, the moving party 
may rely on any of the evidentiary sources listed in 
Fed. R. Civ. P. 56(c) or on the failure of the 
nonmoving party to produce more than a mere scintilla 
of evidence which would create a genuine dispute for the 
jury.
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Civil Procedure > Summary Judgment > Standards > 
Appropriateness
[HN8]In reviewing a district court's decision to grant 
summary judgment, a reviewing court must view all evi-
dence and draw all reasonable inferences in the light 
most favorable to the nonmoving party. The standard 
prohibits a court from making credibility determinations.

Contracts Law > Performance > Novation
Evidence > Procedural Considerations > Burdens of 
Proof > Allocation
[HN9]Under Ohio law, a contract of novation is created 
where a previous valid obligation is extinguished by a 
new valid contract, accomplished by substitution of par-
ties or of the undertaking, with the consent of all the par-
ties, and based on valid consideration. The party assert-
ing a novation defense carries the burden of showing 
evidence of clear intent to form a new contract. The exis-
tence of a novation will never be presumed.

Civil Procedure > Summary Judgment > Burdens of 
Production & Proof > Nonmovants
[HN10]Once a party moving for summary judgment has 
met its burden of raising sufficient facts to entitle its mo-
tion to be granted as a matter of law under Fed. R. 
Civ. P. 56(c), the opposing party has an affirma-
tive duty to direct the court's attention to those specific 
portions of the record upon which it seeks to rely to cre-
ate a genuine issue of material fact. A district court is not 
required to search the entire record to establish that it is 
bereft of a genuine issue of material fact.

Civil Procedure > Summary Judgment > Appellate Re-
view > General Overview
[HN11]The U.S. Court of Appeals for the Sixth Circuit 
will not entertain on appeal factual recitations not pre-
sented to a district court when reviewing a district court's 
decision. In reviewing summary judgment, courts look at 
the record in the same fashion as the district court.

Civil Procedure > Trials > Judgment as Matter of Law 
> General Overview
Civil Procedure > Appeals > Standards of Review > De 
Novo Review
[HN12]The U.S. Court of Appeals for the Sixth Circuit 
reviews a district court's grant of a motion for judgment 
as a matter of law de novo. The motion may be granted 
only if in viewing the evidence in the light most favor-
able to the non-moving party, there is no genuine issue of 
material fact for the jury, and reasonable minds could 

come to but one conclusion, in favor of the moving 
party.

Civil Procedure > Remedies > Damages > Compensa-
tory Damages
Contracts Law > Remedies > Avoidable Consequences
[HN13]In general, an aggrieved party has a duty to miti-
gate its damages arising out of a breach of contract under 
Ohio law. One exception to this rule is a "lost volume 
seller" situation, where the aggrieved party could have 
made both (i) the sale that was lost due to the breach, as 
well as (ii) a second, subsequent sale. Under such a sce-
nario, traditional contract damages would not fully com-
pensate the damaged party for its losses because the sec-
ond sale would likely mitigate nearly all of the party's 
lost profit damages from the first sale, thus depriving the 
party of its profit on the second sale. To ameliorate this 
unjust result, Ohio law allows a damaged lost volume 
seller to recover its lost profits from the breached sale in 
addition to traditional breach of contract damages. The 
lost volume seller theory extends to service providers in 
a number of jurisdictions, and there is no indication that 
the Ohio Supreme Court would hold otherwise. In order 
to qualify as a lost volume seller, a plaintiff must prove 
that it had access to sufficient supply to make both sales 
and that it would have completed the additional sale even 
if it made the first sale.

Civil Procedure > Appeals > Standards of Review > 
Abuse of Discretion
Evidence > Procedural Considerations > Rulings on 
Evidence
[HN14]The U.S. Court of Appeals for the Sixth Circuit 
reviews a district court's decision to exclude evidence for 
abuse of discretion. Under this standard, the reviewing 
court will leave rulings about admissibility of evidence 
undisturbed unless it is left with the definite and firm 
conviction that the district court improperly applied the 
law or used an erroneous legal standard.

Civil Procedure > Remedies > Damages > Compensa-
tory Damages
Contracts Law > Remedies > Avoidable Consequences
Evidence > Relevance > Relevant Evidence
[HN15]Where a party is seeking to dispute the other 
side's claim that it is a lost volume seller, evidence of the 
seller's business practices within a year of the breach is 
relevant and should be admitted.

Civil Procedure > Remedies > Damages > Punitive 
Damages
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Constitutional Law > Bill of Rights > Fundamental 
Rights > Procedural Due Process > Scope of Protection
[HN16]In contrast to compensatory damages, which are 
designed to compensate victims for actual harm suffered 
as a result of another's wrongful conduct, the purpose of 
punitive damages is grounded in retribution and deter-
rence. The U.S. Supreme Court has overturned jury ver-
dicts awarding punitive damages that are so large that 
they constitute "grossly excessive or arbitrary punish-
ments." Such punishments do not put citizens on suffi-
cient notice of the possible legal repercussions they may 
face as a result of their actions, and thus do not satisfy 
the Constitution's guarantee of due process of law. The 
Court has confirmed three guideposts for lower courts to 
use when considering the constitutionality of a punitive 
damage award. Under these guideposts, a court's decision 
must be informed by: (1) the degree of reprehensibility 
of the defendant's misconduct; (2) the disparity between 
the actual or potential harm suffered by the plaintiff and 
the punitive damages award; and (3) the difference be-
tween the punitive damages awarded by the jury and the 
civil penalties authorized or imposed in comparable 
cases.

Civil Procedure > Remedies > Damages > Punitive 
Damages
Civil Procedure > Appeals > Standards of Review > De 
Novo Review
Constitutional Law > Bill of Rights > Fundamental 
Rights > Procedural Due Process > General Overview
[HN17]Courts of appeals should apply a de novo stan-
dard of review when passing on district courts' determi-
nations of the constitutionality of punitive damages 
awards.

Civil Procedure > Remedies > Damages > Punitive 
Damages
[HN18]The most important indicium of the reasonable-
ness of a punitive damages award is the degree of repre-
hensibility of a defendant's conduct. In making this as-
sessment, the U.S. Supreme Court has instructed an in-
quiry into a number of factors, specifically, whether: the 
harm caused was physical as opposed to economic; the 
tortious conduct evinced an indifference to or a reckless 
disregard of the health or safety of others; the target of 
the conduct had financial vulnerability; the conduct in-
volved repeated actions or was an isolated incident; and 
the harm was the result of intentional malice, trickery, or 
deceit, or mere accident. The existence of any one of 
these factors weighing in favor of a plaintiff may not be 
sufficient to sustain a punitive damages award; and the 
absence of all of them renders any award suspect. It 
should be presumed a plaintiff has been made whole for 

his injuries by compensatory damages, so punitive dam-
ages should only be awarded if the defendant's culpabil-
ity, after having paid compensatory damages, is so rep-
rehensible as to warrant the imposition of further sanc-
tions to achieve punishment or deterrence.

Civil Procedure > Remedies > Damages > Punitive 
Damages
[HN19]The U.S. Court of Appeals for the Sixth Circuit 
has interpreted the repeated conduct factor with regard to 
punitive damages to require that the similar reprehensible 
conduct be committed against various different parties 
rather than repeated reprehensible acts within the single 
transaction with the plaintiff. When assessing whether a 
defendant's behavior was sufficiently reprehensible to 
support an award of punitive damages, the U.S. Supreme 
Court has noted that consideration of the defendant's 
conduct against other parties across the country is in-
structive to the analysis. When it comes to assessing the 
amount of damages awarded, however, such information 
is not to be considered, as that would allow a court to 
punish behavior outside of its jurisdiction that might be 
lawful in the second state.

Civil Procedure > Remedies > Damages > Punitive 
Damages
[HN20]By meeting a higher number of the reprehensibil-
ity factors, a plaintiff has a better chance of supporting a 
jury's award of punitive damages. The U.S. Supreme 
Court, however, has not set a threshold number of the 
five factors that must be met in order for a defendant's 
conduct to be sufficiently reprehensible. In fact, the 
Court has stated that the existence of one factor might 
not be enough, but has left open the possibility that an 
award could still be upheld even if none of the factors 
were present. The existence of any one of these factors 
weighing in favor of a plaintiff may not be sufficient to 
sustain a punitive damages award; and the absence of all 
of them renders any award suspect.

Civil Procedure > Remedies > Damages > Compensa-
tory Damages
Civil Procedure > Remedies > Damages > Punitive 
Damages
[HN21]It should be presumed a plaintiff has been made 
whole for his injuries by compensatory damages, so pu-
nitive damages should only be awarded if the defendant's 
culpability, after having paid compensatory damages, is 
so reprehensible as to warrant the imposition of further 
sanctions to achieve punishment or deterrence.
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*   The Honorable Nancy G. Edmunds, United 
States District Judge for the Eastern District of 
Michigan, sitting by designation.

OPINION BY: Nancy G. Edmunds

OPINION

[*988]   [***1]  EDMUNDS, District Judge. The 
numerous questions presented in this appeal concern a 
covenant not to compete and the resulting jury verdict 
awarding compensatory and punitive damages to Plain-
tiff-Appellee Chicago Title Insurance Corporation ("Chi-
cago Title") for Defendant- Appellant James Magnuson's 
breach of the agreement and Defendant-Appellant First 
American Title Insurance Company's ("First Ameri-
can's")  [**2]  tortious interference with this agreement. 
On  [***2]  January 25, 2005, a jury found Magnuson 
and First American liable for breaching the covenant and 
for tortious interference and awarded compensatory and 
punitive damages totaling over $43 million. The district 
court denied several post-trial motions and upheld the 
verdict in its entirety. For the reasons discussed below, 
we AFFIRM in part, REVERSE in part, and REMAND
this case to the district court for a new trial on compensa-
tory damages consistent with this opinion.

I.

Chicago Title and First American are competitors in 
the title insurance industry, and Magnuson is an individ-
ual with many years of experience in a variety of posi-
tions for companies in this industry. Magnuson  [*989]  
formed a title insurance agency in central Ohio in 1978 
along with a partner, James Steller. Magnuson and 
Steller built the business and brought on additional part-
ners until 1991, when the partners sold the business to 
Chicago Title for $ 5.5 million.

In conjunction with the sale, and in an effort to pro-
tect the goodwill of the business that Chicago Title pur-
chased, Magnuson entered into an employment contract 
(the "Contract") on [**3]  July 1, 1991, that included a 
covenant not to compete (the "Covenant") as one of its 
provisions. Specifically, the Contract obligated 
Magnuson to work for Chicago Title for five years after 
the sale, and the Covenant prohibited him from acting in 
any capacity for a title insurance company in a seven-
county area surrounding, and including, Columbus, Ohio 
"[f]or a period of five years after the term of this Agree-
ment." Steller also took a position with Chicago Title 
following the sale, but he left the Ohio market in 1993.

At the time Steller left Chicago Title's employ, 
Magnuson and Chicago Title amended the Contract to 
state that the initial five-year term of employment would 
extend for ten-and-a-half years, until December 31, 
2001. According to the modification, "[a]ny other refer-
ence to word (sic) 'term' in the Contract and the Exhibits 
thereto shall be construed as being the said ten and one 
half year period." Therefore, the five-year non-compete 
period did not begin until the term of the agreement 
ended, and contractual expiration of the non-compete 
period was delayed until the end of 2006.

Throughout his employment with Chicago Title, 
Magnuson advanced through a variety of [**4]  man-
agement positions, each with an increasing scope of geo-
graphic coverage. In 1996, Magnuson became Chicago 
Title's Ohio Manager, where he supervised offices in 
Cincinnati, Dayton, Cleveland and Akron. He turned 
over direct management of the Columbus office to other 
Chicago Title managers at that time. In 1998 or 1999, 
Magnuson assumed responsibility over Ohio, Indiana, 
Michigan and Pennsylvania as Chicago Title's Regional 
Manager. Finally, in 2001, Magnuson became Regional 
Manager for all title insurance brands of Chicago Title's 
parent, Fidelity. In this position, his territory covered 
Ohio, Pennsylvania, New Jersey, Delaware, Maryland, 
Virginia and West Virginia.

Once the Contract term expired on its own terms at 
the end of 2001, Magnuson and Chicago Title discussed 
a two-year employment agreement containing a one-year 
post-employment non-compete clause, but they never 
executed any documents related to an extension of the 
Contract. In August 2002, Magnuson was appointed Di-
vision Vice President of another one of Fidelity's title 
insurance brands and no longer worked for Chicago Ti-
tle.

Also in 2002, The Talon Group ("Talon"), a division 
of First American, embarked on an expansion [**5]  
strategy that included recruiting experienced individuals 
from industry competitors. Attracting employees who 
possessed established relationships with customers and 
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employees was critical to generating business growth, as 
the title insurance business is highly competitive with 
minimal product differentiation among competitors. As 
part of this effort, First American convinced Magnuson 
to leave Chicago Title and join Talon. During the nego-
tiation process, Magnuson made Talon aware of the exis-
tence of his non-compete agreement with Chicago Title, 
and First American  [***3]  agreed to indemnify 
Magnuson for any liability he might incur as a result of 
making the move. Shortly thereafter, Steller also joined 
First American.

Once with First American, Magnuson was based out 
of an office located in Columbus,  [*990]  and the com-
pany began recruiting other key Chicago Title customers 
and employees from central Ohio. Within the first three 
months, thirty Chicago Title employees switched to First 
American, and a significant number of Chicago Title's 
customers in the area also ended up moving over.

The district court below granted Chicago Title's mo-
tions for summary judgment as to liability on its breach 
[**6]  of contract claim against Magnuson and its tor-
tious interference claim against First American before 
submitting the case to the jury on the issue of damages. 
The jury returned a verdict of $ 10.8 million in compen-
satory damages and $ 32.4 million in punitive damages, 
and the district court denied various motions for a new 
trial by Magnuson and First American, leading to the 
instant appeal.

Magnuson and First American challenge the follow-
ing rulings of the district court: (1) finding that the 
Covenant was reasonable and therefore enforceable, (2) 
granting summary judgment for Chicago Title on the 
issue that Magnuson breached the Covenant, (3) granting 
summary judgment for Chicago Title on the issue that 
First American's actions constituted tortious interference, 
(4) granting judgment as a matter of law on the issue that 
Chicago Title was a lost volume seller, (5) instructing the 
jury that the Covenant was reasonable for the full five-
year period, (6) finding that punitive damages were ap-
propriate for the jury to consider, (7) not remitting the 
jury's punitive damages award as unconstitutionally large 
in relation to the amount of compensatory damages 
awarded, (8) failing to order a [**7]  new trial on puni-
tive damages, and (9) giving improper jury instructions 
that tainted the jury's verdict.

Magnuson and First American filed a timely appeal. 
We have appellate jurisdiction under 28 U.S.C. § 
1291.

II.

A. Reasonableness of the Covenant

[HN1]An appellate court reviews "the district court's 
conclusions of law de novo and its findings of fact for 
clear error. Questions of contract interpretation are gen-
erally considered questions of law subject to de novo 
review." Golden v. Kelsey-Hayes Co., 73 
F.3d 648, 653 (6th Cir. 1996) (internal 
citations omitted). Here, the district court's decision in-
volved a question of law, as it required a determination 
of whether the Covenant was reasonable under the cir-
cumstances and was therefore enforceable. Furthermore, 
[HN2]under Ohio law, which the parties have chosen to 
govern the Contract, a non-compete clause's enforceabil-
ity is a matter of law for the court. UZ Engineered 
Prods. Co. v. Midwest Motor Supply 
Co., 147 Ohio App. 3d 382, 2001 Ohio 
8779, 770 N.E.2d 1068, 1078 (Ohio Ct. 
App. 2001). Thus, we review the district court's rul-
ing on the Covenant's reasonableness de novo, but accept 
the [**8]  district court's findings of fact unless they 
were clearly erroneous.

1. The Covenant period at issue

Although the Covenant is contained in a single 
document that was extended by amendment on one occa-
sion, there are actually two separate covenant periods at 
issue here between the parties. At the time of the 1991 
sale, Chicago Title and Magnuson agreed that Magnuson 
would be employed for five years, after which time the 
five-year non-compete period would begin. Since the 
Contract was entered into at the same time Magnuson 
sold the business and mentions the acquisition itself, the 
original covenant is properly viewed as incident to the 
sale and not as an employment-related covenant. 

[***4]  At the time of the 1993 amendment, the 
amendment's provisions explicitly provided that the post-
employment covenant period remained in effect and 
would begin at the  [*991]  end of Magnuson's employ-
ment term, as extended by the amendment to December 
31, 2001. The amendment's sole focus, however, was on 
extending the period of Magnuson's employment with 
Chicago Title, and not the sale that occurred two years 
prior. The Covenant was no longer tied to the original 
ten-year period of protection contemplated [**9]  when 
Magnuson sold his business to Chicago Title, as nothing 
in the amendment mentions the sale. Thus, the two cove-
nants are: (1) a sale-related covenant not to compete for 
five years, beginning on July 1, 1996, and ending June 
30, 2001, and (2) an employment-related covenant not to 
compete for five years (the one referred to as the "Cove-
nant"), beginning on January 1, 2002, and ending on De-
cember 31, 2006. 1

1   The first period is not in dispute, as Chicago 
Title contends that Magnuson's breach occurred 
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when he accepted the new position with First 
American in December 2002, after the expiration 
of the initial covenant period tied to the sale of 
his business. As a result, the cases that Chicago 
Title cites from other jurisdictions distinguishing 
between covenants not to compete arising under a 
sale of business and those from standard em-
ployment contracts are inapplicable here. 

2. The Covenant is reasonable for at least two years

[HN3]Under Ohio law, "[i]n determining the valid-
ity of a covenant or agreement [**10]  in restraint of 
trade, each case must be decided on its own facts. . . . A 
covenant restraining an employee from competing with 
his former employer upon termination of employment is 
reasonable if it is [1.] no greater than is required for the 
protection of the employer, [2.] does not impose undue 
hardship on the employee, and [3.] is not injurious to the 
public. Courts are empowered to modify or amend em-
ployment agreements to achieve such [reasonable] re-
sults." 2 Raimonde v. Van Vlerah, 42 Ohio 
St. 2d 21, 325 N.E.2d 544, 547 (Ohio 
1975). The party seeking to enforce the covenant "is 
required to adduce clear and convincing evidence as to 
each of these factors" in order to prove that the covenant 
is reasonable. 3 Levine v. Beckman, 48 Ohio 
App. 3d 24, 548 N.E.2d 267, 270 (Ohio 
Ct. App. 1988). "'Clear and convincing evidence is 
that measure or degree of proof which is more than a 
mere 'preponderance of the evidence,' but not to the ex-
tent of such certainty as is required 'beyond a reasonable 
doubt' in criminal cases, and which will produce in the 
mind of the trier of facts a firm belief or conviction as to 
the facts sought to be established.  [**11]  '" Estate 
of Schmidt v. Derenia, 158 Ohio App. 
3d 738, 2004 Ohio 5431, 822 N.E.2d 
401, 405 (Ohio Ct. App. 2004) (quoting 
Cross v. Ledford, 161 Ohio St. 469, 
120 N.E.2d 118, 119 (Ohio 1954)). 

2   Magnuson limits his challenge to the first 
prong of this test, and does not address any hard-
ship on himself or public injury. 
3   Chicago Title cites a number of cases for its 
assertion that the proper burden of proof on this 
issue is a preponderance of the evidence. This po-
sition results from a failure to recognize that the 
clear and convincing standard required for an in-
junction to issue and the preponderance of the 
evidence standard that must be met to obtain 
monetary damages are the requisite burdens of 
proof to obtain either of these legal remedies. 
Each of these is distinct from a plaintiff's initial 
burden to show that a covenant not to compete is 
reasonable by clear and convincing evidence in 

order for there to be a viable claim for breach of 
the covenant. 

[HN4]Additional considerations [**12]  that courts 
should assess in reviewing the reasonableness of a cove-
nant include: 

whether the covenant imposes temporal 
and spatial limitations, whether the em-
ployee had contact with customers, 
whether the employee possesses confiden-
tial information or trade secrets, whether 
the covenant bars only unfair competition, 
whether the covenant stifles the em-
ployee's inherent skill and experience, 
whether the benefit to the employer  
[*992]  is disproportionate to the em-
ployee's detriment, whether  [***5]  the 
covenant destroys the employee's sole 
means of support, whether the employee's 
talent was developed during the employ-
ment, and whether the forbidden em-
ployment is merely incidental to the main 
employment.

Basicomputer Corp. v. Scott, 973 F.2d 
507, 512 (6th Cir. 1992) (quoting Rai-
monde, 325 N.E.2d at 547).

We need not determine whether the Covenant was 
valid for its full five-year term because Magnuson's ac-
tions that Chicago Title claims violated the Covenant 
occurred just over one year after his defined term of em-
ployment ended. So, as long as the Covenant was rea-
sonable for at least two years, we must affirm the district 
court's decision to [**13]  award summary judgment to 
Chicago Title on the issue of liability.

The district court below noted that Chicago Title's 
vice president and manager of Ohio, Michael Nolan, 
testified that the five-year duration was necessary in or-
der to give Chicago Title "time to secure the relation-
ships." While this is not particularly strong evidence on 
its own, the district court made findings of fact regarding 
the competitive nature of the title insurance industry and 
the "importance of relationships within the . . . industry." 
See also Ticor Title Ins. Co. v. Cohen, 
173 F.3d 63, 71 (2d Cir. 1999) (discussing 
the significance of strong customer relationships). Given 
this backdrop, and how quickly Magnuson was able to 
bring employees and customers over to First American 
after leaving Chicago Title, it appears reasonable for an 
employer to seek to restrict an employee from moving to 
a competitor and taking customers and other employees 
with them for two years following the employee's depar-
ture. This is especially true with an employee such as 
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Magnuson, who was a "key figure in the central Ohio 
title insurance industry" and had "exposure to Chicago 
Title's inner workings in Ohio." 

[**14]  Magnuson argues that Chicago Title's fail-
ure to present evidence justifying the specific length of 
five years (as opposed to a one-year or two-year non-
compete period), means that the Covenant is unreason-
able. See Economou v. Physicians Weight 
Loss Centers of Am., 756 F. Supp. 
1024, 1034 (N.D. Ohio 1991) (finding a three-
year covenant unreasonable without support for that par-
ticular length of time); Cole Nat'l Corp. v. 
Koos, No. 66760, 1994 Ohio App. LEXIS 
5781, 1994 WL 716522 at *3-4 (Ohio Ct. 
App. Dec. 22, 1994) (reaching the same result 
for a one-year covenant). Both of these cases are distin-
guishable, as the appellant-employers in Cole "wanted a 
longer period of time but [were] told by counsel that 
twelve months would be reasonable." Cole, 1994 
Ohio App. LEXIS 5781, 1994 WL 716522 
at *3. The court continued, reasoning that the employ-
ers chose "a time period not because of what was neces-
sary but because it was the longest they expected would 
be enforced." Id. Similarly, in Economou, the plaintiff 
produced "no relevant testimony" whatsoever on this 
point. 756 F. Supp. at 1034.

Magnuson asserts that a plaintiff must state specific 
reasons for a particular [**15]  covenant length in order 
for the covenant to be found reasonable, but he does not 
cite any cases in support of this proposition. Even though 
the Economou court had no testimony before it as to 
whether the particular time period sought was reason-
able, it still assessed a number of the other factors out-
lined in Raimonde before coming to its final conclusion 
that the covenant at bar in that case was not reasonable. 
This mode of reasoning refutes Magnuson's position that 
a failure to provide specific justification for a covenant's 
length automatically means that the covenant is unrea-
sonable.

Based upon all of the facts found by the district 
court to justify the Covenant, we  [*993]  are satisfied 
that the Covenant is reasonable for at least two years 
even though Chicago Title's testimony did not provide 
justification for a specific time period.

3. Magnuson's remaining challenges are meritless

Magnuson also challenges several of the district 
court's factual grounds for finding that the Covenant was 
reasonable. First, he asserts that consideration of Chicago 
Title's desire to protect  [***6]  its employee relation-
ships was inappropriate because Chicago Title could 
have protected [**16]  its interests through less restric-
tive means by entering into covenants with those em-

ployees directly. Busch v. Premier Inte-
grated Med. Assocs., Ltd., No. 19364, 
2003 Ohio 4709, 2003 WL 22060392 at 
*6-7 (Ohio Ct. App. Sept. 5, 2003)
(holding that a desire of "maintaining stability" was not 
sufficient to make a covenant not to compete reasonable 
in a medical practice setting). Here, however, Chicago 
Title was concerned with more than merely maintaining 
the stability of its workforce. The district court's opinion 
states that the relationships between a title company's 
principals and its employees are important in maintaining 
business and relationships with customers. As this item 
goes to the heart of a company's ability to compete in the 
marketplace, we do not find Busch applicable here, 
since a desire to be able to effectively compete is a 
stronger justification than a desire to retain stability 
among employees. Furthermore, we reject Magnuson's 
argument for extension of Busch to all cases, as nothing 
in Busch indicates that its holding was to be construed so 
broadly. Therefore, it was appropriate for the district 
court to consider this justification in assessing the Cove-
nant's [**17]  reasonableness.

Next, Magnuson argues that protecting Chicago Ti-
tle's customer relationships was not a valid reason be-
cause he was not the "sole customer contact and not ac-
tively engaged in the market at issue." (Appellants' Br. at 
29; citing Economou, 756 F. Supp. at 1034.) 
The district court found, however, that Magnuson, in 
fact, was "the key figure in the central Ohio title insur-
ance industry, even if he was not the day-to-day point 
man with each customer." Magnuson challenges this 
finding by asserting his own view that he was not an 
important customer contact by this time. Such an argu-
ment is unavailing at this stage, since assessing the 
credibility of various witnesses was the district court's 
responsibility, and the district court's finding of fact on 
this point was not clearly erroneous. Therefore, this was 
also a valid factor to consider in the reasonableness in-
quiry.

Finally, Magnuson posits that protecting Chicago 
Title's trade secrets and confidential information is an 
insufficient reason to justify the Covenant on these facts 
because Chicago Title employees were not required to 
sign confidentiality agreements and the company's in-
formation systems were [**18]  not password protected. 
Although this is Chicago Title's weakest justification for 
the Covenant's necessity, Raimonde lists the protection 
of trade secrets as only one item to consider in assessing 
reasonableness, so this potential deficiency is not dispo-
sitive of the issue.

Overall, because Chicago Title had critical customer 
and employee relationships to protect, because these re-
lationships directly affected Chicago Title's ability to 
compete in the market, because Magnuson could influ-



487 F.3d 985, *; 2007 U.S. App. LEXIS 11883, **;
2007 FED App. 0184P (6th Cir.), ***; 154 Lab. Cas. (CCH) P60,410

Page 9

ence the continuity of these relationships, because the 
Covenant contained appropriate geographic and temporal 
limits, because Magnuson had other means to support 
himself (i.e. his law degree), and because at least some of 
Magnuson's relationships were established or strength-
ened during his employment with Chicago Title, 4 we 
find that the district court properly  [*994]  concluded 
that the Covenant was reasonable for at least two years 
following Magnuson's departure from Chicago Title. 

4   Magnuson is correct that courts have refused 
to enforce covenants not to compete in situations 
where an employee possessed skills that were de-
veloped prior to the employment with the party 
seeking enforcement. See Patio Enclo-
sures, Inc. v. Herbst, 39 F. Ap-
p'x 964, 968 (6th Cir. 2002); Rai-
monde, 325 N.E.2d at 547. Here, 
Magnuson had a wealth of experience in the title 
insurance industry prior to joining Chicago Title, 
which weighs against enforcement, but he also 
had ten years of employment with Chicago Title 
with which to strengthen his relationships with its 
customers, and this factor supports enforcement. 

[**19]  B. Grant of Summary Judgment to Chi-
cago Title on the Contract Claim Against Magnuson

[***7]  Magnuson next argues that the district court 
erred in granting summary judgment to Chicago Title on 
the issues of the Covenant's enforceability and 
Magnuson's breach. Specifically, he claims that (1) he 
presented sufficient evidence of a novation to avoid Chi-
cago Title's motion for summary judgment, (2) the evi-
dence, in fact, supported a grant of summary judgment to 
Magnuson on the issue of reasonableness, and (3) the 
court's decision prejudiced him at trial. Only the first and 
third arguments merit attention here, as we previously 
affirmed the district court's finding regarding reason-
ableness.

[HN5]Appellate courts review a district court's grant 
of summary judgment de novo. Leary v. 
Daeschner, 349 F.3d 888, 896 (6th Cir. 
2003). [HN6]Summary judgment must be granted if 
"there is no genuine issue as to any material fact, and . . . 
the moving party is entitled to a judgment as a matter of 
law." Fed. R. Civ. P. 56(c). [HN7]"Initially, 
the moving party has the burden of proving that no genu-
ine issue as to any material fact exists and [**20]  that it 
is entitled to a judgment as a matter of law. To meet this 
burden, the moving party may rely on any of the eviden-
tiary sources listed in Rule 56(c) or on the failure of 
the nonmoving party to produce 'more than a mere scin-
tilla of evidence' which would create a genuine dispute 
for the jury. [HN8]In reviewing the district court's deci-
sion to grant summary judgment, we must view all evi-

dence and draw all reasonable inferences in the light 
most favorable to the nonmoving party." Leary, 349 
F.3d at 897 (internal citations omitted). The stan-
dard prohibits a court from making credibility determina-
tions. Arnett v. Myers, 281 F.3d 552, 559 
(6th Cir. 2002).

1. No genuine issue of fact existed regarding novation

[HN9]Under Ohio law, "[a] contract of novation is 
created where a previous valid obligation is extinguished 
by a new valid contract, accomplished by substitution of 
parties or of the undertaking, with the consent of all the 
parties, and based on valid consideration." McGlothin 
v. Huffman, 94 Ohio App. 3d 240, 640 
N.E.2d 598, 601 (Ohio Ct. App. 1994). 
The party asserting a novation defense carries the burden 
of showing "evidence [**21]  of clear intent to form a 
new contract . . . ." Am. Vineyards Co., Inc. 
v. Wine Group, 20 Ohio App. 3d 366, 20 
Ohio B. 471, 486 N.E.2d 854, 857 (Ohio 
Ct. App. 1984). The existence of a novation "will 
never be presumed." Fitness Experience, Inc. 
v. TFC Fitness Equip., 355 F. Supp. 2d 
877, 891 (N.D. Ohio 2004) (citing Bolling 
v. Clevepak, 20 Ohio App. 3d 113, 20 
Ohio B. 146, 484 N.E.2d 1367, 1379 
(Ohio Ct. App. 1984)).

Despite Magnuson's citation of several items in the 
record that indicate the Contract may no longer have 
been in effect, none of these showed that the parties 
agreed on a substitute contract to replace the earlier one, 
so the district court did not err in finding that a novation 
did not occur here.

[*995]  2. Evidence of Magnuson's recruiting ac-
tivities was properly admitted at trial

Next, Magnuson alleges that the district court 
granted summary judgment on liability without specifi-
cally finding that Magnuson's recruitment of Chicago 
Title employees violated the Covenant. He cites no au-
thority for his argument that the district court must have 
listed all possible ways that the covenant was breached in 
order for the jury to properly calculate damages.  [**22]  
With language as broad as that in the Covenant prohibit-
ing Magnuson from engaging in "any business . . . 
whether as owner, director, officer, investor, employee, 
or otherwise, which is in competition with the business 
of [Chicago Title] . . . in the [counties surrounding Co-
lumbus, Ohio]," a district court need not list all possible 
ways that the defendant might violate the covenant in 
order to properly grant summary judgment to the plain-
tiff on the issue of liability. In addition, such actions 
were properly considered on the issue of proximate cause 
for the damages that Chicago Title suffered as a result of 
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Magnuson and First American's breach of contract. As a 
result, the argument on this point is without merit.

For the above reasons, we affirm the district court's 
grant of summary judgment to Chicago Title on the issue 
of Magnuson's liability for breach of contract.

[***8] C. Grant of Summary Judgment to Chicago 
Title on the Tortious Interference Claim Against First 
American

The same de novo standard of review that applies to 
Magnuson's argument regarding the district court's grant 
of Chicago Title's motion for summary judgment on 
breach of contract liability [**23]  governs the tortious 
interference issue. First American's arguments regarding 
the district court's grant of summary judgment to Chi-
cago Title on the issue of whether First American tor-
tiously interfered with Chicago Title's employment con-
tract and the associated covenant with Magnuson are: (1) 
Chicago Title has not proven that a valid contract existed 
due to either (i) the Covenant being unenforceable, or (ii) 
the alleged novation, and (2) First American presented 
sufficient evidence on the issue of intent to defeat Chi-
cago Title's motion for summary judgment. As noted 
above, the Covenant was enforceable for the relevant 
period and Magnuson failed to establish a novation as a 
matter of law, so First American's initial argument on 
this point is without merit.

[HN10]Once the party moving for summary judg-
ment has met its burden of raising sufficient facts to enti-
tle its motion to be granted as a matter of law under 
Rule 56(c), the opposing party "has an affirmative 
duty to direct the court's attention to those specific por-
tions of the record upon which it seeks to rely to create a 
genuine issue of material fact." In re Morris, 260 
F.3d 654, 665 (6th Cir. 2001). A district 
[**24]  court is not required to "search the entire record 
to establish that it is bereft of a genuine issue of material 
fact." Street v. J.C. Bradford & Co., 886 
F.2d 1472, 1479-80 (6th Cir. 1989). Fur-
thermore, [HN11]the Sixth Circuit "will not entertain on 
appeal factual recitations not presented to the district 
court" when reviewing a district court's decision. 
Guarino v. Brookfield Twp. Trustees, 
980 F.2d 399, 404 (6th Cir. 1992). "In 
reviewing summary judgment, we look at [the] record in 
the same fashion as the district court." Id. (quoting Es-
tate of Mills v. Trizec Prop., 965 
F.2d 113, 115 (6th Cir. 1992)).

First American's appellate brief cites to numerous 
items from the record in an attempt to establish that dis-
puted items of material fact existed regarding its intent to 
cause Magnuson to breach his covenant  [*996]  not to 
compete with Chicago Title. Under Guarino, however, 

our proper focus is on the factual evidence submitted 
below.

First American's sole assertion of fact regarding this 
tortious interference claim before the district court was 
that First American carved out and excluded the Colum-
bus area from Magnuson's assigned territory.  [**25]  
Chicago Title's undisputed evidence, however, showed 
that First American placed Magnuson in its Columbus 
office building, included him in a local title insurance 
industry directory, listed his cell phone number as the 
regional office number, placed an incoming local phone 
line on his desk, included his name on marketing materi-
als, and had him participate in sales calls to Columbus-
area clients. In the face of such evidence, the district 
court did not err in granting summary judgment to Chi-
cago Title on the issue of liability for tortious interfer-
ence because "no reasonable mind could conclude that . . 
. Talon did not intentionally induce Magnuson into 
breaching his contractual obligations" by placing him in 
the Columbus market despite the alleged exception of 
this territory from his responsibilities.

For the above reasons, we affirm the district court's 
grant of summary judgment to Chicago Title on the issue 
of First American's liability for tortious interference.

D. New Trial on Compensatory Damages

Magnuson and First American argue for a new trial 
on compensatory damages because the district court 
erred by: (1) finding that Chicago Title was a lost vol-
ume seller as a matter [**26]  of law, and (2) instructing 
the jury that the Covenant was enforceable for the full 
five-year period.

1. Chicago Title's duty to mitigate damages

[***9]  [HN12]We review the district court's grant 
of a motion for judgment as a matter of law de novo. 
"The motion may be granted only if in viewing the evi-
dence in the light most favorable to the non-moving 
party, there is no genuine issue of material fact for the 
jury, and reasonable minds could come to but one con-
clusion, in favor of the moving party." Gray v. To-
shiba Am. Consumer Prods., Inc., 263 
F.3d 595, 598 (6th Cir. 2001).

[HN13]In general, an aggrieved party has a duty to 
mitigate its damages arising out of a breach of contract 
under Ohio law. Young v. Frank's Nursery & 
Crafts, Inc., 58 Ohio St. 3d 242, 569 
N.E.2d 1034, 1037 (Ohio 1991). One excep-
tion to this rule is a "lost volume seller" situation, where 
the aggrieved party could have made both (i) the sale that 
was lost due to the breach, as well as (ii) a second, sub-
sequent sale. Under such a scenario, traditional contract 
damages would not fully compensate the damaged party 
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for its losses because the second sale would likely miti-
gate [**27]  nearly all of the party's lost profit damages 
from the first sale, thus depriving the party of its profit 
on the second sale. To ameliorate this unjust result, Ohio 
law allows a damaged lost volume seller to recover its 
lost profits from the breached sale in addition to tradi-
tional breach of contract damages. Lake Erie Boat 
Sales, Inc. v. Johnson, 11 Ohio App. 
3d 55, 11 Ohio B. 89, 463 N.E.2d 70, 
73 (Ohio Ct. App. 1983) (citing Ohio Rev. 
Code § 1302.82(B) (2006), Ohio's version of § 
2-708(2) of the Uniform Commercial 
Code prior to the 2003 amendments to Article 2). Al-
though this case involves services rather than a sale of 
goods, the lost volume seller theory extends to service 
providers in a number of jurisdictions, and there is no 
indication that the Ohio Supreme Court would hold oth-
erwise. 5 See Evergreen Int'l Airlines, 
[*997]  Inc. v. Asiana Airlines, 136 
F. App'x 95, 97 (9th Cir. 2005); 
Gianetti v. Norwalk Hosp., 266 Conn. 
544, 833 A.2d 891, 897 (Conn. 2003). 

5   Furthermore, Magnuson and First American 
do not dispute that Chicago Title could be con-
sidered a lost volume seller even though it pro-
vides only services and not goods. 

[**28]  In order to qualify as a lost volume seller, 
Chicago Title must prove that it had access to sufficient 
supply to make both sales and that it would have com-
pleted the additional sale even if it made the first sale. 
Tigg Corp. v. Dow Corning Corp., 962 
F.2d 1119, 1130 (3d Cir. 1992). Below, 
First American attempted to present evidence that Chi-
cago Title had to turn away business during 2002 be-
cause its existing employees were too busy and the com-
pany did not have physical capacity to hire additional 
employees. If believed, this evidence suggests that Chi-
cago Title might not have been able to take on any addi-
tional business beyond that which it ended up losing to 
First American and, thus, was not a lost volume seller. 
The district court excluded this evidence, however, be-
cause it arose prior to the relevant damages period that 
began in March 2003 after Magnuson had influenced 
other employees and customers to leave Chicago Title.

[HN14]"We review a district court's decision to ex-
clude evidence for abuse of discretion. 'Under this stan-
dard, we will leave rulings about admissibility of evi-
dence undisturbed unless we are left with the definite and 
firm conviction that the [district]  [**29]  court . . . im-
properly applie[d] the law or use[d] an erroneous legal 
standard." U.S. v. Lucas, 357 F.3d 599, 
608 (6th Cir. 2004) (quoting U.S. v. Bar-
tholomew, 310 F.3d 912, 920 (6th Cir. 

2002) (internal quotations omitted)). Although this is a 
deferential standard, existing case law establishes that 
the district judge applied the law incorrectly by exclud-
ing evidence of Chicago Title's ability to take on new 
business prior to March 2003. While Chicago Title pro-
vides no cases holding that such evidence is improper to 
consider, numerous courts have recognized the propriety 
of allowing pre-breach evidence in making the determi-
nation of whether a party is a lost volume seller. See 
R.E. Davis Chem. Corp. v. Diasonics, 
Inc., 924 F.2d 709, 711 (7th Cir. 
1991) (citing to evidence that the seller was "beating 
the bushes for all possible sales," "pursued 'every possi-
ble lead,' and attempted to 'identify every possible quali-
fied customer' in 1984" prior to the 1985 breach); Ull-
man-Briggs, Inc. v. Salton, Inc., 754 
F. Supp. 1003, 1009 (S.D.N.Y. 1991)
(considering evidence of the seller's business with the 
defendant prior [**30]  to the breach). [HN15]Where, as 
here, a party is seeking to dispute the other side's claim 
that it is a lost volume  [***10]  seller, evidence of the 
seller's business practices within a year of the breach is 
relevant and should have been admitted.

In addition, Magnuson and First American should 
also be able to present evidence of Chicago Title's post-
breach conduct relative to obtaining new business, as that 
would be relevant to Chicago Title's capacity and ability 
to take on additional work. This would not be an im-
proper indicator of whether Chicago Title did or did not 
mitigate its damages, so long as the evidence is limited to 
the stated purpose of determining Chicago Title's ability 
to service new customers.

Lastly, Chicago Title argues that it adequately 
proved mitigation, which would make the district court's 
decision regarding its status as a lost volume seller ir-
relevant. Because neither the district court nor the jury 
considered this evidence below, it is premature for us to 
made a determination on this issue.

This is not to say that the evidence conclusively 
shows that Chicago Title was or was not a lost volume 
seller, but merely that the district court improperly ex-
cluded [**31]  this evidence from consideration. With 
this evidence, a genuine issue of material  [*998]  fact 
exists, and a reasonable person could find that Chicago 
Title was not a lost volume seller. Therefore, we reverse 
the district court's grant of Chicago Title's motion for 
judgment as a matter of law that it was a lost volume 
seller and remand the case for a new trial on damages on 
this ground.

2. Enforceability of the Covenant for five years

Magnuson and First American also argue that this 
case should be remanded for a new trial on compensatory 



487 F.3d 985, *; 2007 U.S. App. LEXIS 11883, **;
2007 FED App. 0184P (6th Cir.), ***; 154 Lab. Cas. (CCH) P60,410

Page 12

damages because the district court erred in instructing 
the jury that the Covenant was valid for the full five-year 
period. Although we have found that the Covenant was 
reasonable for at least a two-year period, we express no 
decision one way or another as to the Covenant's validity 
for the full five-year period as written. This uncertainty 
does not affect our previous discussion of the district 
court's grant of summary judgment to Chicago Title on 
the question of Magnuson's liability for breach of the 
Covenant, because evidence of his conduct that breached 
the Covenant and supported that decision occurred dur-
ing the first two years previously determined [**32]  to 
have been a reasonable period to protect Chicago Title's 
legitimate interests. As Magnuson and First American 
argue, however, the district court subsequently instructed 
the jury that the Covenant was enforceable through 2006, 
the full five-year period. Although the district court had 
both sides brief the issue of the full period's reasonable-
ness prior to instructing the jury, the court failed to in-
corporate its findings of fact on the issue in any written 
opinion. The only record is a brief mention of this in-
struction in the district court's opinion denying 
Magnuson and First American's post-trial motions. This
indicates that the jury's damage calculation may have 
improperly considered actions taken by Magnuson be-
yond the time when the Covenant was enforceable.

Numerous Ohio state courts have upheld covenants 
that extended for three to five years, finding that a cove-
nant of five years is not per se unreasonable. See, e.g., 
Briggs v. Butler, 140 Ohio St. 499, 45 
N.E.2d 757, 763 (Ohio 1942) (upholding a 
five-year non-compete provision); Procter & Gam-
ble Co. v. Stoneham, 140 Ohio App. 3d 
260, 747 N.E.2d 268, 276 (Ohio Ct. 
App. 2000) (three years);  [**33]  Matrix Corp. 
v. Faber, 104 Ohio App. 8, 146 N.E.2d 
447, 451 (Ohio Ct. App. 1957) (five years). 
Without any further factual development in the district 
court record as to the reasonableness of the Covenant for 
a period of five years, however, we are unable to perform 
the requisite review under Raimonde for this longer pe-
riod of time. For the above reasons, we affirm the district 
court's ruling that the Covenant was reasonable and en-
forceable for at least two years, but reverse for a new 
trial on damages on this additional ground.

E. Constitutionality of the Punitive Damages 
Award

[***11]  [HN16]In contrast to compensatory dam-
ages, which are designed to compensate victims for ac-
tual harm suffered as a result of another's wrongful con-
duct, the purpose of punitive damages is grounded in 
retribution and deterrence. Cooper Indus., Inc. 
v. Leatherman Tool Group, Inc., 532 
U.S. 424, 432, 121 S. Ct. 1678, 149 L. 

Ed. 2d 674 (2001). The Supreme Court has over-
turned jury verdicts awarding punitive damages that are 
so large that they constitute "grossly excessive or arbi-
trary punishments." State Farm Mut. Auto. 
Ins. Co. v. Campbell, 538 U.S. 408, 
416, 123 S. Ct. 1513, 155 L. Ed. 2d 
585 (2003). [**34]  Such punishments do not put 
citizens on sufficient notice of the possible legal reper-
cussions they may face as a result of their actions, and 
thus do not satisfy the Constitution's  [*999]  guarantee 
of due process of law. Id. at 416-17. In State 
Farm, the Court confirmed three guideposts for lower 
courts to use when considering the constitutionality of a 
punitive damage award that were initially enunciated in 
BMW of North America, Inc. v. Gore, 
517 U.S. 559, 116 S. Ct. 1589, 134 L. 
Ed. 2d 809 (1995). Under these guideposts, a 
court's decision must be informed by: "(1) the degree of 
reprehensibility of the defendant's misconduct; (2) the 
disparity between the actual or potential harm suffered 
by the plaintiff and the punitive damages award; and (3) 
the difference between the punitive damages awarded by 
the jury and the civil penalties authorized or imposed in 
comparable cases." State Farm, 538 U.S. at 
418 (citing Gore, 517 U.S. at 575).

[HN17]"[C]ourts of appeals should apply a de novo
standard of review when passing on district courts' de-
terminations of the constitutionality of punitive damages 
awards." Cooper Indus., 532 U.S. at 436.

[**35] 1. Reprehensible nature of First American's 
conduct

[HN18]"[T]he most important indicium of the rea-
sonableness of a punitive damages award is the degree of 
reprehensibility of the defendant's conduct." Gore, 
517 U.S. at 575. In making this assessment, the 
Court has instructed an inquiry into a number of factors, 
specifically, whether: 

the harm caused was physical as op-
posed to economic; the tortious conduct 
evinced an indifference to or a reckless 
disregard of the health or safety of others; 
the target of the conduct had financial 
vulnerability; the conduct involved re-
peated actions or was an isolated incident; 
and the harm was the result of intentional 
malice, trickery, or deceit, or mere acci-
dent. The existence of any one of these 
factors weighing in favor of a plaintiff 
may not be sufficient to sustain a punitive 
damages award; and the absence of all of 
them renders any award suspect. It should 
be presumed a plaintiff has been made 
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whole for his injuries by compensatory 
damages, so punitive damages should 
only be awarded if the defendant's culpa-
bility, after having paid compensatory
damages, is so reprehensible as to warrant 
the imposition of further [**36]  sanctions 
to achieve punishment or deterrence.

State Farm, 538 U.S. at 419. The harm here 
was economic, not physical, and the health or safety of 
others were not in danger. Therefore, the primary con-
siderations to be addressed are Chicago Title's financial 
vulnerability, whether First American's conduct was re-
peated, and the culpability of First American's actions. 
We have already upheld the district court's finding that 
First American intentionally interfered with the Contract, 
so we are willing to assume, for sake of argument, that 
First American acted maliciously rather than by accident. 
As a result, only two of the factors merit discussion here.

a. Chicago Title was not financially vulnerable

First American presents Chicago Title as the antithe-
sis of an entity that could be considered to exhibit finan-
cial vulnerability, due to the company's large size, as 
well as its self-professed status as still having the number 
one position in Ohio a year after Magnuson's departure. 
On the other hand, there was evidence in the record that 
a realtor in the area believed that "Chicago Title would 
be out of business in six months" as a result of First 
American's [**37]  actions, that employee morale  
[***12]  within Chicago Title "was at the very bottom," 
and  [*1000]  that rumors existed that Chicago Title was 
no longer a viable company.

Regardless of the cases cited by the parties, the deci-
sive fact on the instant record is Chicago Title's own tes-
timony that it maintained the number one position in 
Ohio a year after Magnuson left. Such evidence indicates 
a general lack of financial vulnerability on Chicago Ti-
tle's part, despite the initial predictions that the company 
was placed in dire straits following First American's ac-
tions. If First American's conduct was insufficient to 
unseat Chicago Title as the top player in this market 
within a year, it would violate the plain meaning of the 
term to hold that Chicago Title was financially vulner-
able. On these facts, Chicago Title does not meet the 
criteria for being a financially vulnerable victim, and the 
district court incorrectly found this factor to be present.

b. First American's conduct was not repeated 
against other companies besides Chicago Title

In Bach v. First Union Nat'l Bank, 
149 F. App'x 354, 356 (6th Cir. 2005), 
and citing to Gore, [HN19]we interpreted the repeated 
conduct [**38]  factor to "require that the similar repre-

hensible conduct be committed against various different 
parties rather than repeated reprehensible acts within the 
single transaction with the plaintiff." Chicago Title ar-
gues that this interpretation disregards another teaching 
of State Farm, illustrated in our recent decision in 
Clark v. Chrysler Corp., 436 F.3d 594, 
609-10 (6th Cir. 2006), that the court is not to 
consider actions taken outside of the forum state when 
awarding punitive damages.

Chicago Title's argument overlooks a distinction be-
tween two different aspects of the analysis. When assess-
ing whether the defendant's behavior was sufficiently 
reprehensible to support an award of punitive damages, 
the Supreme Court has noted that consideration of the 
defendant's conduct against other parties across the coun-
try is instructive to the analysis. State Farm, 538 
U.S. at 419. When it comes to assessing the amount 
of damages awarded, however, such information is not to 
be considered, as that would allow a court to punish be-
havior outside of its jurisdiction that might be lawful in 
the second state. 6 Id. at 420. Here, therefore, Chi-
cago [**39]  Title's argument that we should disregard 
Bach as inconsistent with the principles of State Farm is 
misplaced. 

6   Similarly, the Court recently affirmed this dis-
tinction in reversing a punitive damages verdict 
that was possibly based upon harm to other indi-
viduals who were not parties to the case at bar, al-
though such evidence could be relevant to the 
reprehensibility issue. Philip Morris USA 
v. Williams, 549 U.S.    , 127 S. 
Ct. 1057, 1064, 166 L. Ed. 2d 940 
(2007). 

In this case, Chicago Title presented evidence that 
First American's conduct of hiring experienced individu-
als from other title insurance companies was part of its 
nationwide expansion plan, but the district court did not 
find that First American engaged in the same type of 
tortious behavior against other competitors that it dis-
played against Chicago Title. 7 Without an indication that 
First American employed tortious tactics against other 
competitors, its actions here were not repeated, as we 
have interpreted [**40]  this factor of the reprehensibility 
analysis.

7   Chicago Title's argument that the district court 
"precluded [it] from introducing evidence of 
similar misconduct by [First American] in an-
other market" does not have merit. A review of 
that portion of the trial transcript reveals that 
Chicago Title was merely using a deposition from 
another case against First American for im-
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peachment purposes, and not attempting to dem-
onstrate similar conduct in other markets. 

[*1001]  c. First American's conduct was not suf-
ficiently reprehensible to support a punitive damage 
award

[HN20]By meeting a higher number of the repre-
hensibility factors, a plaintiff has a better chance of sup-
porting a jury's award of punitive damages. In State 
Farm, however, the Supreme Court did  [***13]  not set 
a threshold number of the five factors that must be met in 
order for the defendant's conduct to be sufficiently repre-
hensible. In fact, the Court stated that the existence of 
one factor might not be enough, but left open the possi-
bility that [**41]  an award could still be upheld even if 
none of the factors were present. 8

8   "The existence of any one of these factors 
weighing in favor of a plaintiff may not be suffi-
cient to sustain a punitive damages award; and 
the absence of all of them renders any award sus-
pect." State Farm, 538 U.S. at 419. 

Here, the only factor present is that First American 
acted with malice. Especially because there were no 
physical injuries or threat to personal safety as a result of 
First American's conduct, and because Chicago Title was 
not a financially vulnerable victim, the fact that First 
American acted maliciously is insufficient to support a 
finding that First American's behavior was sufficiently 
reprehensible for an award of punitive damages. As the 
Supreme Court instructed in State Farm: [HN21]"It 
should be presumed a plaintiff has been made whole for 
his injuries by compensatory damages, so punitive dam-
ages should only be awarded if the defendant's culpabil-
ity, after having paid compensatory damages, [**42]  is 
so reprehensible as to warrant the imposition of further 
sanctions to achieve punishment or deterrence." 538 
U.S. at 419. Therefore, an award of punitive dam-

ages is inappropriate here, and we reverse the district 
court on this issue. 9

9   Since punitive damages are inappropriate in 
this case due to insufficient reprehensibility of 
First American's conduct, a number of its addi-
tional arguments are now irrelevant: (1) the two 
remaining guideposts from State Farm (that the 
ratio between punitive and compensatory dam-
ages was too high, and a consideration of similar 
civil and criminal penalties), (2) that Ohio law 
and the Ohio state constitution prohibit punitive 
damages in this case, (3) that Chicago Title's trial 
conduct prejudiced the jury, and (4) that the case 
should be remanded for remittitur of the punitive 
damages award. Thus, we need not address these 
issues further. 

III.

For the foregoing reasons, we AFFIRM the district 
court's opinion in part, REVERSE in part,  [**43]  and 
REMAND this case to the district court for a new trial 
on compensatory damages consistent with this opinion. 10

10   Although we decline to reverse the district 
court on the issue that the jury instructions did 
not distinguish between the damages arising from 
Magnuson's breach of contract and First Ameri-
can's tortious interference with the contract, we 
note that it is usually proper trial practice to do 
so. Here, the unavailability of punitive damages 
and the fact that First American indemnified 
Magnuson reduce the possible prejudicial effect 
from the omission. Still, the differing legal char-
acteristics of contract and tort claims suggest that 
it is typically prudent to request that the jury as-
sign an independent damage figure to each sepa-
rate theory of recovery. 
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