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NOTICE:

THIS DECISION IS SUBJECT TO FURTHER
APPELLATE REVIEW. MOTIONS FOR
RECONSIDERATION OR PETITIONS FOR REVIEW
TO THE ARIZONA SUPREME COURT MAY BE
PENDING. COUNSEL IS CAUTIONED TO MAKE
AN INDEPENDENT DETERMINATION OF THE
STATUS OF THIS CASE.

PRIOR HISTORY: [*1]

Appea from the Superior Court in Maricopa County.
Cause No. CV2003-020507. The Honorable Ruth H.
Hilliard, Judge.

DISPOSITION: JUDGMENT AFFIRMED IN PART,;
VACATED IN PART; MODIFIED.

CASE SUMMARY:

PROCEDURAL POSTURE: Defendant title insurance
company (defendant) sought review of the decision of
the Superior Court in Maricopa County (Arizona), which
found in favor of plaintiff title agency (plaintiff) and
refused to grant judgment as a matter of law (JMOL) to
defendant on a claim for aiding and abetting a breach of
fiduciary duty; plaintiff appealed the setting aside of a
punitive damages award. The claim arose out of the re-
cruitment of defendant employee.

OVERVIEW: At issue on appea was whether the supe-
rior court erred in refusing to grant IMOL to defendant
on a claim for aiding and abetting a breach of fiduciary
duty brought by plaintiff and whether the superior court
erred in setting aside a $ 35 million punitive damages
award against defendant. Plaintiff's claim arose out of
defendant's recruitment of an employee. The appellate
court concluded that sufficient evidence supported the

jury's verdict and an award of punitive damages, but held
that the punitive damages award was unconstitutionally
excessive and ordered that it be reduced. Sufficient evi-
dence supported a conclusion that the employee breached
her fiduciary duty by improperly soliciting plaintiff's
employees while she was till employed by plaintiff and
that defendant aided and abetted the breach, causing
damage to plaintiff. Sufficient evidence also supported
the jury's award of punitive damages against defendant
even though the jury did not find that the employee and
defendant acted in concert under Ari z. Rev. Stat.
§ 12-2506(F) (1) (2003). The harm in the case was
the result of intentional malice and was not accidental.

OUTCOME: The appellate court affirmed the denial of
the IMOL and vacated the portion of the order setting
aside the punitive damages award assessed against de-
fendant, but the appellate court reduced the amount of
punitive damages awarded against defendant to $
6,100,290. The remainder of the judgment was affirmed.

CORE TERMS: damages award, punitive, punitive
damages, fiduciary duty, co-worker, customer, breached,
aiding-and-abetting, compensatory, aiding and abetting,
join, reprehensibility, manager, aided, mistrial, competi-
tor, breach of fiduciary duty, solicitation, recruiting,
abetted, evidence supports, soliciting, disclosure, outra-
geous, signing, evil, act in concert, recruit, compete, ratio

L exisNexis(R) Headnotes

Civil Procedure > Trials > Jury Trials > Province of
Court & Jury

[HN1]JA jury may choose to believe a witnesss prior
statements even though the prior statements conflict with
the witnessstrial testimony.
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Civil Procedure > Trials > Jury Trials > Jury Instruc-
tions > General Overview

Civil Procedure > Trials > Jury Trials > Verdicts >
General Overview

Civil Procedure > Appeals > Standards of Review >
Substantial Evidence > General Overview
[HN2]Appellate courts review jury ingdructions as a
whole with an eye toward determining whether the jury
was given the proper rules of law to apply in arriving at
its decision. A verdict will not be overturned as a result
of improper jury instructions unless there is substantial
doubt as to whether the jury was properly guided in its
deliberations.

Torts > Procedure > Multiple Defendants > Concerted
Action > Civil Aiding & Abetting

[HN3JA claim for aiding and abetting a tort requires
proof that (1) the primary tortfeasor has committed a tort
causing injury to the plaintiff; (2) the defendant knew the
primary tortfeasor breached a duty; (3) the defendant
substantially assisted or encouraged the primary tortfea-
sor in the breach; and (4) a causal relationship exists be-
tween the assistance or encouragement and the breach.
Because aiding and abetting is a theory of secondary
liability, the party charged with the tort must have
knowledge of the primary violation, and such knowledge
may be inferred from the circumstances. Proof of actual
and complete knowledge of the primary violation is not
uniformly necessary, however. The knowledge require-
ment can be satisfied even though the aider and abettor
did not know all the details of the primary violation. 'The
knowledge regquirement’ can be met, even though the
defendant may not have known of all the details of the
primary fraud. The knowledge requirement may be satis-
fied by showing general awareness of the primary tort-
feasor's fraudulent scheme.

Torts > Procedure > Multiple Defendants > Concerted
Action > Civil Aiding & Abetting

[HN4]An aiding-and-abetting claim requires proof of a
causal connection between the defendant's assistance or
encouragement and the primary tortfeasor's commission
of the tort, although "but for" causation is not required.
The test is whether the assistance makes it easier for the
violation to occur, not whether the assistance was neces-
sary. If the encouragement or assistance is a substantial
factor in causing the resulting tort, the one giving it is
himself a tortfeasor and is responsible for the conse-
guences of the other's act.

Civil Procedure > Trials > Judgment as Matter of Law
> General Overview

Civil Procedure > Appeals > Standards of Review > De
Novo Review

Civil Procedure > Appeals > Standards of Review >
Substantial Evidence > General Overview
[HN5]Appellate courts review de novo a superior court's
ruling on a motion for judgment as a matter of law
(JMOL). The superior court properly grants IMOL only
if the facts presented in support of a claim have so little
probative value that reasonable people could not find for
the claimant. Appellate courts review the evidence in a
light most favorable to upholding the jury verdict and
will affirm if any substantial evidence exists permitting
reasonable persons to reach such aresult.

Civil Procedure > Trials > Jury Trials > Province of
Court & Jury

Labor & Employment Law > Employment Relation-
ships > Fiduciary Responsibilities

[HN6]An employee owes his or her employer afiduciary
duty, which includes a duty of loyalty. Consistent with
the fiduciary duty of loyalty, an employee may not, ab-
sent agreement to the contrary, statute or other authority,
compete with his or her employer concerning the subject
matter of the employment. Nevertheless, an employee
may make arrangements to compete. The line separating
mere preparation from active competition may be diffi-
cult to discern in some cases. In determining whether a
breach occurred, courts focus on the nature of the defen-
dant's preparations to compete. Moreover, whether an
employee's actions congtitute a breach of the fiduciary
duty of loyalty is a question of fact to be decided by the
trier of fact based on a consideration of all the circum-
stances of the case. An employee may not solicit co-
workers to join a competing business. In deciding
whether an employee impermissibly solicited coworkers,
the trier of fact should consider the nature of the em-
ployment relationship, the impact or potential impact of
the employee's actions on the employer's operations, and
the extent of any benefits promised or inducements made
to coworkers to abtain their services for the competing
enterprise. No single factor is dispositive.

Labor & Employment Law > Employment Relation-
ships > Fiduciary Responsibilities

Torts > Intentional Torts > Breach of Fiduciary Duty >
Elements

[HN7]The Court of Appeals of Arizonais not persuaded
that in order to be found liable for breach of fiduciary
duty for soliciting a coworker, Arizona law requires
proof that the defendant made an express job offer to the
coworker. Rather, the nature and substance of the defen-
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dant's communications with the coworkers sheis accused
of soliciting are among the considerations encompassed
in the extent of any benefits promised or inducements
made to coworkers to obtain their services for the com-
peting enterprise. although the limits of proper conduct
with reference to securing the services of fellow employ-
ees are not well marked, a manager breaches her fiduci-
ary duty by encouraging or inducing her employees to
terminate their employment and join a competing com-
pany.

Labor & Employment Law > Employment Relation-
ships > Fiduciary Responsibilities

[HN8]Before he terminates his employment, atop mana-
gerial employee may not solicit the departure of employ-
ees to work for a competitor.

Torts > Procedure > Multiple Defendants > Concerted
Action > Civil Aiding & Abetting

[HN9]In order to prove that a defendant aided and abet-
ted an employee's breach, a plaintiff is required to prove
(1) defendant knew that the employee's conduct consti-
tuted a breach of her fiduciary duty; (2) defendant sub-
stantially assisted or encouraged the employee in the
achievement of her breach; (3) a causal relationship be-
tween the assistance or encouragement and the em-
ployee's breach; and (4) the employee's breach injured
plaintiff. The knowledge requirement may be met even
though the one alleged to have aided and abetted a tort
did not know of all the details of the tort.

Torts > Procedure > Multiple Defendants > Concerted
Action > Civil Aiding & Abetting

[HN10]Ordinary course transactions may constitute sub-
stantial assistance in some circumstances, as when there
is an extraordinary economic motivation to aid.

Torts > Procedure > Multiple Defendants > Joint &
Several Liability

[HN11JAriz. Rev. Stat. § 12-2506(D)
(2003) permits imposition of joint-and-several liability
only when parties act "in concert."

Torts > Damages > General Overview

Torts > Procedure > Multiple Defendants > Concerted
Action > Civil Aiding & Abetting

Torts > Procedure > Multiple Defendants > Joint &
Several Liability

[HN12]There is a common-law aiding-and-abetting
claim as embodied in the Restatement of Torts. There is

no Arizona authority supporting the contention that in
carving out an exception to its abolition of joint-and-
severa liability for parties who act in concert, the legis-
lature sought to eliminate common-law aiding-and-
abetting clams. By enacting Ari z. Rev. Stat. §
12- 2506 (2003), the legidature generaly eliminated
joint-and-several liability, replacing it with a system of
comparative fault. Nothing in 8 12- 2506 altered the
long-standing common law of aiding-and-abetting liabil-
ity, however. By providing that defendants who act in
concert may be held jointly and severaly liable, the leg-
islature did not establish a new theory of liability, aclaim
called "acting in concert”, that was intended to replace
claims for aiding and abetting. Instead, the legidature
provided only that if defendants (including a defendant
who aids and abets another) act in concert, they may be
held jointly liable for al of the resulting damages.

Torts > Damages > Punitive Damages > General Over-
view

Torts > Procedure > Multiple Defendants > Concerted
Action > General Overview

Torts > Procedure > Multiple Defendants > Joint &
Several Liability

[HN13]Parties who act "in concert" may be subject to
joint-and-several liability. An award of punitive dam-
ages, however, does not turn on the parties acting "in
concert."

Evidence > Procedural Considerations > Burdens of
Proof > Clear & Convincing Proof

Torts > Damages > Punitive Damages > General Over-
view

Torts > Intentional Torts > Breach of Fiduciary Duty >
Remedies

Torts > Procedure > Multiple Defendants > Concerted
Action > Civil Aiding & Abetting

[HN14]Punitive damages are awarded only in the most
egregious of cases, where it is proved by clear and con-
vincing evidence that the defendant engaged in reprehen-
sible conduct and acted with an evil mind. To recover
punitive damages, a plaintiff must prove by clear and
convincing evidence that the defendant engaged in ag-
gravated and outrageous conduct with an evil mind.
Thus, the critical inquiry is whether an award of punitive
damages is appropriate to penalize a party for outwardly
aggravated, outrageous, malicious, or fraudulent conduct
that is coupled with an evil mind. A defendant acts with
the requisite evil mind when he intends to injure or de-
fraud, or deliberately interferes with the rights of others,
conscioudly disregarding the unjustifiable substantial risk
of significant harm to them. Punitive damages may be
imposed in aiding and abetting and breach-of-fiduciary
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duty cases. Moreover, ajury's decision to award punitive
damages should be affirmed if any reasonable evidence
exists to support it.

Civil Procedure > Trials > Judgment as Matter of Law
> General Overview

Civil Procedure > Appeals > Standards of Review > De
Novo Review

Civil Procedure > Appeals > Standards of Review >
Substantial Evidence > General Overview
[HN15]Review of ajudgment as a matter of law (JMOL)
is de novo. The superior court properly grants IMOL
only if the facts presented in support of a clam have so
little probative value that reasonable people could not
find for the claimant. Appellate courts view the evidence
in a light most favorable to upholding the jury verdict
and will affirm if any substantial evidence exists permit-
ting reasonabl e persons to reach such aresult.

Torts > Business Torts > Commercial Interference >
Business Relationships > Defenses

[HN16] Thereis an existence of a privilege to compete. It
may be gleaned that the privilege to engage in business
and to compete with others implies the additional privi-
lege to induce third persons to do their business with the
actor rather than with his competitors.

Torts > Damages > Punitive Damages > Award Calcu-
lations > Factors

[HN17]Arizona law permits an award of punitive dam-
ages, inter aia, to punish the wrongdoer and to deter
others from emulating his conduct. There is no reason to
believe that these purposes are served any less when ap-
plied to conduct in the marketplace than in other con-
texts. Punitive damages may be based on award of re-
scissory damages in acommercial context.

Torts > Damages > Punitive Damages > Award Calcu-
lations > Factors

[HN18]Although the element of a tortfeasor's intent may
be inferred, a plaintiff must aways prove outwardly ag-
gravated, outrageous, malicious, or fraudulent conduct.

Civil Procedure > Appeals > Standards of Review > De
Novo Review

Congtitutional Law > Substantive Due Process > Scope
of Protection

Torts > Damages > Punitive Damages > General Over-
view

Torts > Damages > Punitive Damages > Award Calcu-
lations > Congtitutional Requirements

[HN19]The Due Process Clause of the United States
Constitution imposes a substantive limit on the size of
punitive damages awards. States possess discretion over
the imposition of punitive damages, but the Due Process
Clause prohibits the imposition of grossly excessive or
arbitrary awards. The following are three guideposts
when reviewing punitive damages awards: (1) the degree
of reprehensibility of the defendant’'s misconduct; (2) the
disparity between the actual or potential harm suffered
by the plaintiff and the punitive damages award; and (3)
the difference between the punitive damages awarded by
the jury and the civil penalties authorized or imposed in
comparable cases. Appellate courts are to conduct a de
novo review of the trial court's application of the guide-
posts to the jury's award.

Torts > Damages > General Overview

Torts > Procedure > Multiple Defendants > Concerted
Action > Civil Aiding & Abetting

[HN20]Aiding and abetting is a common-law tort, and a
violation of common law tort duties may not lend itself
to a comparison with statutory penalties.

Torts > Damages > Punitive Damages > Award Calcu-
lations > Factors

[HN21]The degree of the reprehensibility of the defen-
dant's conduct is the most important indicum of the rea-
sonableness of a punitive damages award. In determining
the reprehensibility of a defendant's conduct, courts are
to consider whether: the harm caused was physical as
opposed to economic; the tortious conduct evinced an
indifference to or a reckless disregard of the health or
safety of others; the target of the conduct had financial
vulnerahility; the conduct involved repeated actions or
was an isolated incident; and the harm was the result of
intentional malice, trickery, or deceit, or mere accident.
The existence of any one of these factors weighing in
favor of a plaintiff may not be sufficient to sustain a pu-
nitive damages award; and the absence of al of them
renders any award suspect.

Congtitutional Law > Substantive Due Process > Scope
of Protection

Torts > Damages > Punitive Damages > Award Calcu-
lations > Congtitutional Requirements

Torts > Damages > Punitive Damages > Award Calcu-
lations > Factors

[HN22]Cases in which the harm is purely economic and
only a few of the reprehensibility factors are present re-
quire closer constitutional scrutiny than do cases in
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which the harm is physical and more State Farm factors
are present. Where only one of the reprehensible factors
is present, aratio in the range of 1:1 to 2:1 is all that due
process will allow. Economic harm is less worthy of
large punitive damages awards than torts inflicting inju-
ries to health or safety. The reprehensibility factor of
harm suffered as the result of intentional malice, trickery,
or deceit rather than mere accident may be satisfied when
the defendant commits willful acts in derogation of the
plaintiff's rights. A defendant acts with an evil mind if he
intends to injure or consciously disregards an unjustifi-
able and substantial risk of significant harm.

Torts > Damages > Punitive Damages > Award Calcu-
lations > Factors

[HN23]Malice is defined, in part, as the intent, without
justification or excuse, to commit a wrongful act or the
reckless disregard of the law or of aperson'slegal rights.

Civil Procedure > Trials > Jury Trials > Province of
Court & Jury

Congtitutional Law > Substantive Due Process > Scope
of Protection

Torts > Damages > Punitive Damages > Award Calcu-
lations > Congtitutional Requirements

Torts > Damages > Punitive Damages > Award Calcu-
lations > Factors

[HN24]The conduct giving rise to punitive damages
must be a proximate cause of the harm inflicted. In de-
termining whether a defendant's conduct was reprehensi -
ble for the purpose of deciding if an award is constitu-
tionally excessive, however, courts may consider a de-
fendant's attempt to conceal its wrongdoing. In calculat-
ing a punitive damage award that is reasonable under the
circumstances, the trier-of-fact may consider the duration
of the misconduct, the degree of defendant's awareness
of the harm or risk of harm, and any conceal ment.

Torts > Damages > Punitive Damages > Award Calcu-
lations > Factors

[HN25]A defendant's dissimilar acts, independent from
the acts upon which liability was premised, may not
serve as the basis for punitive damages.

Congtitutional Law > Substantive Due Process > Scope
of Protection

Torts > Damages > Compensatory Damages > Award
Calculations

Torts > Damages > Punitive Damages > Award Calcu-
lations > Congtitutional Requirements

[HN26]An award of more than four times the amount of
compensatory damages might be close to the line of con-
stitutional impropriety. When compensatory damages are
substantial, alesser ratio, perhaps only equal to compen-
satory damages, can reach the outermost limit of the due
process guarantee.

Torts > Damages > Compensatory Damages > Award
Calculations

Torts > Damages > Punitive Damages > Award Calcu-
lations > Factors

[HN27]1t is appropriate to consider the magnitude of the
potential harm that the defendant's conduct would have
caused to its intended victim if the wrongful plan had
succeeded.

Congtitutional Law > Substantive Due Process > Gen-
eral Overview

Torts > Damages > Punitive Damages > Award Calcu-
lations > Congtitutional Requirements

Torts > Damages > Punitive Damages > Award Calcu-
lations > Factors

[HN28]Rather than rely on a "subjective reaction” to the
jury's award, appellate courts must act based on their
combined experience and judgment when constitutional
principles and a careful review of the record convinces
us that a punitive damages award must be reduced. The
cases teach that because application of due process prin-
ciples to punitive damages awards depends so much on
the facts and the record, there are few absolute rules of
broad application to guide courtsin establishing a consti-
tutionally permissible measure of a punitive damages
award in any particular case.

Civil Procedure > Discovery > Disclosures > Sanctions

Civil Procedure > Sanctions > Misconduct & Unethical
Behavior > General Overview

Civil Procedure > Appeals > Standards of Review >
Abuse of Discretion

[HN29]Absent an abuse of discretion, appellate courts
will not disturb a superior court's decision to grant sanc-
tions resulting from a disclosure viol ation.

Civil Procedure > Discovery > Disclosures > General
Overview

Civil Procedure > Discovery > Disclosures > Manda-
tory Disclosures

Civil Procedure > Discovery > Disclosures > Sanctions
Civil Procedure > Sanctions > Misconduct & Unethical
Behavior > General Overview

[HN30]SeeAriz. R Giv. P. 37(c)(1).
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Civil Procedure > Discovery > Disclosures > General
Overview

Civil Procedure > Discovery > Disclosures > Manda-
tory Disclosures

Civil Procedure > Discovery > Disclosures > Sanctions

Civil Procedure > Sanctions > Misconduct & Unethical
Behavior > General Overview

[HN31JAriz. R Gwv. P. 37(c)(1l) provides
that other appropriate sanctions may be imposed on the
party, including reasonable expenses and attorney's fees
caused by the failure to disclose.

Civil Procedure > Discovery > Disclosures > General
Overview

Civil Procedure > Discovery > Disclosures > Manda-
tory Disclosures

Civil Procedure > Discovery > Disclosures > Sanctions
[HN32JAriz. R CGv. P. 26.1(a)(3) provides
that each party shall disclose a fair description of the
substance of each witness's expected testimony, and re-
quires the disclosure of all persons whom the party be-
lieves may have knowledge or information relevant to
the events and the nature of the knowledge or informa-
tion each such individual is believed to possess.

COUNSEL: For Appelant-Cross Appellee Security
Title Agency, Inc.: Steven A. Goldfarb, Andrew S. Pol-
lis, Hahn Loeser & Parks LLP, Cleveland and Timothy
Berg, Janet Weinstein, Fennemore Craig, P.C., Phoenix.

For Appellees Linda Lorene and Thomas E. Pope: Jef-
frey B. Smith, The Cavanagh Law Firm, P.A., Phoenix.

For Appellee-Cross Appellant First American Title In-
surance Company: Lawrence G. Scarborough, J. Alex
Grimsdey, James D. Smith, Meridyth M. Andresen,
Bryan Cave LLP, Phoenix.

JUDGES: DIANE M. JOHNSEN, Presiding Judge.
CONCURRING: JON W. THOMPSON, Judge, ANN A.
SCOTT TIMMER, Judge.

OPINION BY: DIANE M. JOHNSEN

OPINION
JOHNSEN, Judge

P1 At issue in this appeal are whether the superior
court erred in refusing to grant judgment as a matter of
law ("JMOL") to First American Title Insurance Com-
pany ("First American") on a claim for aiding and abet-
ting a breach of fiduciary duty brought by Security Title

Agency, Inc. ("Security Title") and whether the court
ered in setting aside a $ 35 million punitive damages
award against First American. We conclude sufficient
[*2] evidence supports the jury's verdict and an award of
punitive damages, but hold that the punitive damages
award is uncongtitutionally excessive and order it re-
duced.

FACTUAL AND PROCEDURAL HISTORY

P2 Security Title's claim against First American
arose out of the latter's recruitment of Linda Pope, at the
time a branch manager, assistant vice president and offi-
cer of Security Title. Because our review in large part
focuses on whether sufficient evidence supports the
jury's finding that First American aided and abetted
Pope's breach of fiduciary duty and the jury's award of
punitive damages, we set out at some length the evidence
presented at the seven-week trial. *

1 Much of the evidence presented by Security
Title in support of its claims was disputed by
First American; however, we view the evidence
in the light most favorable to sustaining the jury's
verdict. See S Dev. Co. v. Pima Mgnt.
Co., 201 Ariz. 10, 18, P 16, 31
P.3d 123, 131 (App. 2001).

A. Creation of The Talon Group.

P3 First American is a title insurance company
headquartered in Santa Ana, Caifornia. As of 2004, it
was the second largest title insurance company in the
United States. It had been the largest, but lost that rank-
ing [*3] in 2000 to Fidelity National Financial ("Fide-
ity"), Security Title's parent company. Aiming at regain-
ing the top position, First American initiated a multiple-
brand strategy that involved the creation of The Talon
Group ("Talon") in 2003. Talon is a division of First
American that sells title insurance policies underwritten
by First American. First American hired Bill Halvorsen
as Talon's president and James Clifford and Nick Velimi-
rovich as senior vice presidents of Talon and vice presi-
dents and officers of First American. Clifford and Véli-
mirovich were designated co-managers "of Arizona for
Talon."

P4 Halvorsen crested a Business Plan/Executive
Summary (the "Business Plan") for Talon. The Business
Plan outlined First American's abjectives and strategies
with regard to Talon:

Build an operation that will offer tradi-
tional title insurance customers and agents
a new and self-competitive brand. . . .
While national in scope, it will operate
only in the top rea estate markets and
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only in segments where it can quickly es-
tablish share and profit. 1t will depend
heavily on the recruitment of people who
can influence business decision makers.

Because the title insurance industry is a "relationship
[*4] business," the Business Plan called for hiring key
people from other title insurance companies who had
relationships with key customers and other key employ-
ees. According to Clifford, Pope was such a key person;
she managed a Security Title office that was one of the
largest and most successful title insurance branches in
the industry.

B. First American's Recruitment of Pope and Pop€'s
Solicitation of Security Title's Employees.

P5 It was Clifford's idea to recruit Pope for Talon,
and he was the one primarily responsible for doing so.
He first met with Pope on August 26, 2003. Clifford
learned from Pope that the branch Pope ran, called
Branch 66, had annual revenue of $ 8 million. In a depo-
sition excerpt read to the jury, Clifford testified he
thought that in order for that revenue to transfer from
Branch 66 to Talon, Pope would have to bring most of
the branch's employees with her. He testified he had
hoped that many other Branch 66 employees "would
want to come with" Pope.

P6 Shortly after her first meeting with Clifford, Pope
arranged for him to meet with four of her senior employ-
ees, Nyla Tarpley, Branch 66's marketing director, and
three department heads, Amy Osborn, Patti Brittain [*5]
and Debbie Tucker, who also was the assistant branch
manager. According to Clifford, it was Pope's ideato set
up the meetings, and she attended all of them except for
the one with Tarpley.

P7 Tucker testified at length about her first meeting
with Clifford, which took place on September 10. Over
drinks and dinner, Clifford described Talon in terms that
interested Tucker; she felt that Clifford was recruiting
her to join the new company. Tucker testified that Pope
had related she was planning on all of the Branch 66
employees, approximately 40 persons, going with her to
Talon. As the dinner discussion continued, Clifford
"came up with the idea of leaving in waves." Under that
arrangement, Pope and Tucker would leave to join Talon
first; department heads then would give their two weeks
notice and after they left, their assistants in turn would
depart. Tucker testified that Clifford explained that the
employees could not leave all at once because they
"needed to make it look proper and doing it the correct
way." Clifford said he "[w]anted to make it look right,"
Tucker testified. On her way home from their dinner
meeting with Clifford, Tucker spoke by cell phone with

Pope and told her [*6] that she would commit to go with
her to Talon.

P8 After that, Pope actively involved Tucker in the
preparations to move to Talon. At Pope's direction,
Tucker arranged for employees to begin organizing their
desks and files in anticipation of the move. In the third or
fourth week of September, Tucker accompanied Pope to
visit an office site Talon was considering leasing for the
new group. At Pope's request, and using a list of Branch
66 employees, Tucker marked up a set of plans for the
new office to show where each of the various employees
would sit. Tucker testified that she returned the marked-
up plansto Clifford during alunch on September 30.

P9 From time to time in September and early Octo-
ber, Tucker testified, Pope called department-head meet-
ings at which she discussed the move to Talon. Pope
showed the department heads (there were ten to 15 of
them) a written comparison prepared by Clifford's assis-
tant at Talon showing that employees could obtain health
benefits for less at Talon than at Security Title. More
generaly, Tucker testified, Pope "would try to get us
excited and anxious about making the move. She would
tell us how much better it was going to be, how much
better the [*7] computer system would be, the benefits
would be. So she, in turn, would -- kind of recruit[] us." 2

2 Tucker later had additional meetings with
Clifford, including a one-on-one meeting on Oc-
tober 3, in which he told her that there would be
signing bonuses for employees who joined Talon.
Tucker said that Pope already had told her and
other department heads that signing bonuses
would be awarded.

P10 Tucker also testified that at Pope's direction, she
located a form to be used by buyers and sellers to move
their escrow files from one title company to another. At
Pope's direction, she and the five escrow officers in the
office prepared forms directing Security Title to transfer
escrow filesto Talon.

P11 Meanwhile, Pope continued to seek commit-
ments from other Branch 66 employees to go with her to
Talon. Tarpley testified that shortly after Pope first met
with Clifford, Pope arranged a lunch meeting so that
Tarpley could meet Clifford. She testified that Clifford
tried during lunch to recruit her for Talon, saying that
whatever marketing tools she needed would be available
for her at the new company.

P12 Tarpley testified that soon after her August 29
lunch with Clifford, Pope directly asked [*8] her to
commit to going with her to the new company: "She
wanted me to go with her, yes. She wanted a commit-
ment." Tarpley told Pope she would commit if she could
bring her assistant with her, and Pope agreed. Tarpley
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testified that Pope told her the move would be "finan-
cially well worth it" for al the employees and asked her
how "$ 5,000 a month sound[ed]." Later, Tarpley testi-
fied, Pope acknowledged to her that Pope "could get in
trouble for talking to us about the new company and try-
ing to recruit us." Thereafter, Pope adopted the habit of
referring to Talon as the "new hospital” and Security
Title asthe "old hospital." *

3 Pope referred to Talon management as “the
new doctors' and Security Title management as
"the old doctors."

P13 Another department head, Joyce Westfall, testi-
fied that Pope called her into her office and asked her if
she would go with Pope if Pope took a position with a
different company. Westfall said yes. The jury heard
deposition testimony in which Westfall tegtified that
Pope told her she would have a job at the new company
if she followed her. Westfall also testified that one day in
early October she heard the "old hospital"/"new hospital"
code used at a meeting [*9] of ten or 15 department
heads, and that everyone seemed to know what was be-
ing talked abouit.

P14 Gilda Ruiz, another Branch 66 employee, testi-
fied that in early Octaober, Pope told her she was leaving
Security Title and going to work for a different company
and that Ruiz could go with Pope. Pope told her during
this conversation that Ruiz would make more money,
would get a signing bonus and would have better benefits
at the other company. Pope also told Ruiz that she was
taking the Fulton Homes account with her. *

4 At the time, Fulton Homes congtituted ap-
proximately 30 percent of Branch 66's business.

P15 The jury also heard deposition testimony in
which Pope acknowledged she discussed her departure
plans during Branch 66 department-head meetings. Pope
also testified that between the two of them, she and
Tucker talked to most of the Branch 66 employees about
moving and they all agreed to go with them to Talon.

P16 After her initial meetings with Clifford, Pope
wanted to meet with other First American executives.
Halvorsen, Talon's president, therefore scheduled a meet-
ing in Santa Anafor September 16. In anticipation of that
meeting, Halvorsen sent an email to First American's
president, [*10] Gary Kermott, calling Pope "a very
significant recruit" who "controls $ 8,000,000 in reve-
nue." Halvorsen wrote, "She is with Security Title and
would be amajor coup for us (or blow to Fidelity)."

P17 Also in preparation for the meeting, Clifford
emailed a document titled "Executive Summary Linda
Pope" (the "Executive Summary") to Halvorsen and to
Steven Veltri, Taon's western divison manager and a

vice president of First American. Clifford wrote in the
Executive Summary that Branch 66 had 44 employees
and that Pope believed "nearly all of them" would want
to join her a Talon. He noted, however, that Pope was
"hesitant to discuss anything with any of them for fear of
violating her fiduciary function as an officer of Security
Title." He aso concluded that "[t]he hiring of [Pope] and
her gaff would be an enormous coup” for Talon.

P18 Clifford and Halvorsen met with Pope in Santa
Ana on September 16. Halvorsen testified that at that
meeting he and Pope talked about her purported hesi-
tancy to discuss with Branch 66 employees her plan to
leave Security Title for Talon due to a concern that she
would violate her fiduciary duty to Security Title. In
Clifford's presence, Halvorsen told [*11] Pope she
should not discuss her plans with the Branch 66 employ-
€es.

P19 Kermott met with Pope, Clifford, Veltri and
Velimirovich in Phoenix the following day. Kermott
testified that during the meeting, he told Pope that "she
should not and it was not First American's policy to re-
cruit others within the company while she worked for
that company." When Pope expressed concern that Secu-
rity Title might sue her for leaving, the First American
executives told her, "We can't prevent you from being
sued.” Later that day, Kermott arranged a conference call
with Pope and an outside attorney, who testified that he
told Pope she should not tell her employees or customers
that she was leaving prior to her announcing her resigna-
tion. According to Véltri, the conversation with the out-
side attorney left Pope scared, "in a dither" and upset
about the prospect of being sued by Security Title.
Halvorsen testified that he was concerned Pope had been
"scared . . . into a position where she would just shut
down and not continue discussions.”

P20 After the phone call with the outside counsel,
Pope spoke privately to Clifford about her fear of being
sued. Clifford reassured her by telling her that First
American [*12] would indemnify her "against any-
thing." In an email sent shortly after the call with the
lawyer, Halvorsen asked Veltri if they had "repaired the
outside counsel damage." Based on what he had heard
from Clifford about Pope's frame of mind after Clifford's
separate conversation with Pope, Veltri replied, "Yes."

P21 Consistent with Clifford's assurance to Pope,
two days after the call with the lawyer, Veltri sent an
email to Kermott and Halvorsen attaching an employ-
ment letter for Pope that contained an indemnification
clause. The letter provided that "[t]o the extent permitted
by law, an [sic] its articles of incorporation and bylaws,
[First American] shall indemnify and hold [Pope] harm-
less for any acts or decisions made in good faith while
performing services for" First American. Before the draft
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letter was given to Pope, however, Veltri and Kermott
decided on September 24 to broaden the indemnification
to aso encompass "any acts or decisions made in good
faith . . . in conjunction with joining" First American. ®
Thus, under the revised letter agreement, Pope would be
indemnified for "good faith" acts taken while still em-
ployed by Security Title "in conjunction with joining
First [*13] American.”

5 Clifford testified that the only version of the
employment letter he gave Pope had the second,
broader indemnification clause.

P22 The evidence also demonstrates that during
September and October, Clifford made commitments to
Pope regarding signing bonuses and guaranteed commis-
sions for her and the other Branch 66 employees who
joined Talon. He agreed that if Pope joined Talon, First
American would give her a $ 200,000 signing bonus. At
Pope's request, he also committed to make an additional
$ 300,000 available to her to use as signing bonuses for
the Branch 66 employees who chose to follow her. Addi-
tionally, he agreed that First American would provide
guaranteed commissions for Pope and al of the Branch
66 employees who joined Taon.

P23 The evidence further demonstrates that Clifford
knew, prior to October 20, which Branch 66 employees
had agreed to leave with Pope. Clifford testified that
sometime after he met with Tarpley, Osborn, Brittain and
Tucker, but before October 20, Pope told him she had
talked to those four employees and she was confident
they would move to Talon with her. Clifford also testi-
fied that, prior to October 20, Pope gave him a list con-
taining the [*14] names of the Branch 66 employees
who were joining Talon, the salary Pope wanted to pay
those employees, and the employees titles and positions.

C. First American's Preparations to Open Talon's
New Branch.

P24 While Pope was recruiting Branch 66 employ-
ees to go with her to Talon, Clifford and First American
hurriedly worked to prepare an office that could accom-
modate Pope and al of the Branch 66 employees. The
fact that the office was being opened was kept confiden-
tial, even, to the extent possible, within First American.

P25 On September 18, Clifford sent an email to a
First American employee stating that if First American
could not set up the office "quickly enough, we will not
be successful in our recruiting efforts to an office that
does nearly $ 8 mil[lion] in revenue annually." In another
email a few days later about obtaining an office site,
Clifford advised that the person being hired "has a staff
of 44 people and an annua revenue of $ 8 [m]illion."
Clifford stated there was a need for "an immediate loca-

tion for them to arrive at [Talon] and actually be able to
perform [escrow] closings.”

P26 Talon/First American management approved
purchase orders for furniture and computer [*15] rentals
for an office of 49 persons to be available by October 16.
On October 16, First American's technology manager
emailed an "employee list" of the Branch 66 employees
stating that "[t]he attached list contains all of the users
that will soon join the Talon team. This could happen at
anytime within the next week or two." The manager in-
structed that email accounts be created for all the new
Talon employees on the list and stated, "NOTE!!! We
need to 'hide' all of these recipients in the [global address
book] (potentia political repercussions).” The names of
the prospective employees came from Clifford.

D. Security Title's Termination of Pope and Pop€'s
Organization of the Walkout.

P27 Patti Madden, a Security Title vice president,
testified that around October 10, she began to suspect
that Pope was planning to leave Security Title. Madden
spoke about her concerns to Leroy Schneider, Security
Title's former owner, who continued to consult for the
company, and other company officials. They decided to
terminate Pope and offer her manager's position to
Tucker.

P28 During the weekend of October 18, Madden and
Bill Witt, another Security Title vice president, dropped
in unexpectedly on [*16] Tucker, who was vacationing
in Mexico. They told her they knew Pope was planning
to leave and that they were going to "walk . . . Pope out”
of Security Title on Monday, October 20. They asked
Tucker to stay at the company and succeed Pope as
branch manager. Tucker testified that at first she did not
want to accept the position because she knew Pope
would "take care” of her and also because Pope had told
the Branch 66 employees "that if she [Pope] ever left
Security Title," she would "take all the business and she
would be sorry for whoever was left standing.” Later that
weekend, however, Tucker reconsidered, and on Sunday,
October 19, Tucker accepted the new job. ©

6 Tucker telephoned Pope that weekend and told
her that Madden and Witt had approached her
and that she was considering accepting their of-
fer. Tucker testified that Pope became angry and
said, "I thought this would happen. You are the
weakest link."

P29 The jury heard Pope's deposition testimony that,
alerted to the fact that Security Title was aware of her
planned move, she telephoned Branch 66 employees on
Saturday and Sunday of that weekend and told them,
"I'm being walked out or fired tomorrow, and . . . if
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you're with [*17] me, walk out with me; if you're not,
good luck." ” Pope said in her deposition that her purpose
in calling the employees was to ask them to join her and
to let them know "they would have aplace. . . with [her]
after [she] had been walked out." Tarpley testified that
Pope called her that Sunday and said, "[I]f you['re] with
me, and you support me, when | get walked out, walk out
with me and wear red.” ® Ruiz testified that Osborn called
her that Sunday and told her that Pope was getting fired
the next day, all the employees were leaving with Pope,
and she asked Ruiz if she would wear red in support of
Pope.

7 Pope testified that she made a mistake in her
deposition and that she did not say "walk out"
when she talked to the Branch 66 employees.
Rather, she said, "[I]f you're with me, walk with
me; if you're not, good luck." She testified that
"walk with me" meant the employees "were till
in [her] spirits’ and "[i]f [they] wanted to have a
home, [they] would have a home with" her and
"[i]f [they] didn't, good luck." The jury was free
to adopt Pope's version of events as related in her
deposition. See State v. Ronero, 178
Ariz. 45, 51, 870 P.2d 1141, 1147
(App. 1993) ([HN1jjury may choose [*18]
to believe a witnesss prior statements even
though the prior statements conflict with the wit-
nessstrial testimony).

8 Pope testified she thought it would be a "nice
gesture" if the Branch 66 employees wanted to
show their support for her by wearing red shirts
to work on October 20. So she stopped on her
way to work that morning to buy red t-shirts for
the employees.

P30 On Monday morning, October 20, Schneider
came to Branch 66 to see Pope. After speaking with her,
Schneider asked Westfall, Osborn and Brittain if they
were going with Pope, and they all said yes. Schneider
then escorted the four women out the door.

P31 Madden testified that she and other Security Ti-
tle administrators went to Branch 66 on the morning of
October 20 to talk to the employees and try to convince
them to stay. Once there, Madden saw Pope standing at
the end of the hallway motioning for employees to fol-
low her. Madden testified that she heard Pope say to the
employees, "Come on.” Madden said she and the other
administrators asked the employees to stay, but the em-
ployees handed over their keys and walked out. Ap-
proximately 35 Branch 66 employees walked out that
morning. Madden testified that with the exception [*19]
of Pope, none of them was terminated.

P32 Pope and the other Branch 66 workers gathered
across the street, then moved to another restaurant a few

miles away, where Velimirovich met them. Tarpley testi-
fied Velimirovich told the group "he was real proud of
all [the employees for] standing up with [Pope] and hav-
ing the guts to walk out, [and] that they were al going to
be getting araise and awalking bonus for doing it."

P33 After buying lunch for the Branch 66 employ-
ees, Pope and Veimirovich then sat down with them
one-by-one and presented each with his or her new job
title, monthly salary and bonus. For example, Tarpley,
who was making $ 3,500-$ 4,000 a month at Security
Title, was told she would make $ 5,000 monthly at Talon
and would receive a signing bonus of $ 26,250.

P34 Two days later, on October 22, Velimirovich
again met with the employees and gave each an identical
two-line letter to sign concerning the conditions under
which they had left Security Title. According to Tarpley,
Velimirovich explained the letters by saying that there
might be a question about whether the employees "were
still technically employed by Security Title. So in order
to clarify that, they had this, [*20] and everybody signed
it." The letters were addressed to Security Title and
stated simply, "Pursuant to the ultimatum | received on
October 20, 2003, this letter is to confirm my employ-
ment was terminated on October 20, 2003." Tarpley con-
ceded at trial that the letter she signed was false because
she had received no ultimatum from Security Title. In
fact, she testified that when she returned to Security Title
the afternoon of October 20 to pick up an appointment
book, Witt encouraged her to stay at Security Title.
Westfall likewise testified that she was not terminated by
Security Title and that she never heard anyone say
"you're fired" to anyone else that day.

P35 Tucker testified that the employees walking out
left Branch 66 in a state of "chaos." She testified the de-
partures led to the loss of customers and business, and
that Branch 66 lost approximately 70 percent of its reve-
nue immediately thereafter.

E. Pope's Salicitation of Security Title's Customers
and Copying of its Files.

P36 Before Pope left Security Title, she told four
Security Title customers she was thinking of leaving the
company. She testified she spoke to Ira Fulton with Ful-
ton Homes and asked him, "[I]f | can give [*21] you
better service elsewhere, how do you feel about that?
She asked the same question of the other three custom-
ers. At some point before Pope left Security Title, she
told Clifford that she had talked to Mr. Fulton and she
was confident that his business was going to follow her. °

9 Tucker testified that sometime in September,

Pope related to her that she had talked with Mr.
Fulton and "that she got a commitment from him
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to transfer the business after she made the move."
Fulton Homes business did indeed follow Pope to
Talon.

P37 Pope directed Tucker to have pending escrow
files copied so they could be moved to Talon. Tucker
testified that after the files were copied, Pope recom-
mended that the employees take them to their homes so
Security Title would not discover them. Clifford testified
that he learned of the copying only after Pope had left
Security Title.

F. Trial Proceedings.

P38 Security Title filed a complaint against Pope
and First American, asserting, inter alia, that Pope had
breached her fiduciary duty and that First American
aided and abetted Pope's breach.

P39 The case first went to trial in October 2005, but
the court granted a mistrial on disclosure grounds. The
jury in the [*22] second tria, which commenced in
April 2006, found that Pope breached her fiduciary duty
to Security Title and that First American aided and abet-
ted Pope's breach. The jury awarded Security Title $ 6.3
million in compensatory damages, finding Pope's and
First American's relative degrees of fault to be 3.17 per-
cent and 96.83 percent, respectively. The jury aso
awarded Security Title $ 35.2 million in punitive dam-
ages, assessing $ 35 million against First American and $
200,000 against Pope.

P40 Following motions for IMOL or, in the alterna-
tive, motions for a new tria filed by First American and
Pope, the superior court set aside the jury's award of pu-
nitive damages against First American and affirmed the
jury's verdict in all other respects. Security Title appeals
the setting aside of the $ 35 million punitive damages
award, and First American cross-appeals the superior
court's denia of its IMOL on the aiding-and-abetting
clam. ® We have jurisdiction pursuant to Ari zona
Revised Statutes ("A-RS.") section
12-2101( B) (2003).

10 Pope aso filed a cross-appeal, which she
later dismissed.

DISCUSSION

A. The Aiding-and-Abetting Jury Instructions Did
Not Constitute Reversible Error.

1. Standard [*23] of review.

PA1 First American argues the jury instructions were
erroneous because they did not state the proper scienter
and causation requirements for an aiding-and-abetting
claim.

P42 The superior court gave the following instruc-
tion on the aiding-and-abetting claim:

Security Title has the burden of proving
that:

. . . Pope breached her fiduciary duty
to Security Title causing damages to Se-
curity Title;

First American had knowledge or a
general awareness that . . . Pope's conduct
congtitutes a breach of fiduciary duty;
and[]

First American provided substantial
assistance or encouragement to . . . Pope
in the achievement of her breach. Sub-
stantial assistance means that First Ameri-
can, by its conduct, made it easier for . . .
Pope to breach her fiduciary duty.

To satisfy the knowledge and genera
awareness element of an aiding and abet-
ting claim, Security Title must prove that
First American either had actual knowl-
edge of . . . Pope's alleged wrong doing or
had a general awareness of . . . Pope's
conduct. The knowledge and genera
awareness element can be met even
though First American may not have
known all the details of . . . Pope's breach
of fiduciary duty and can be established
through [*24] circumstantial evidence.

Security Title must show that First
American provided substantial assistance
to . . . Pope to breach her fiduciary duty.
Substantial assistance means that First
American's actions must have been a sub-
stantial factor in making it easier for . . .
Pope's aleged breach of fiduciary duty.

Before you can find First American
liable . . . for the aiding and abetting
breach of fiduciary [duty] claim, you must
find that First American's aiding and abet-
ting was the cause of harm to Security Ti-
tle. Aiding and abetting a breach of fidu-
ciary duty is a cause of harm and/or dam-
ages if it helps produce the damages and
if the damages would not have occurred
without the breach.

P43 [HN2]We review jury instructions "as a whole
with an eye toward determining whether the jury was
given the proper rules of law to apply in arriving at its
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decision.” Thonpson v. Better-Bilt Al um -
num Prods. Co., 187 Ariz. 121, 126,
927 P.2d 781, 786 (App. 1996). A "verdict
will not be overturned as a result of improper jury in-
structions unless there is substantial doubt as to whether
the jury was properly guided in its deliberations.” 1d.

2. Knowledge requir ement.

P44 " Arizona recognizes aiding and abetting [*25]
as embodied in" Restatement of Torts (Second) ("Re-
statement of Torts') § 876(b) (1979). Wl | s Far go
Bank v. Ariz. Laborers, Teansters &
Cenent Masons Local No. 395 Pension
Trust Fund, 201 Ariz. 474, 485, P 31,
38 P.3d 12, 23 (2002).[HN3]A claim for aid-
ing and abetting a tort requires proof that (1) the primary
tortfeasor has committed a tort causing injury to the
plaintiff; (2) the defendant knew the primary tortfeasor
breached a duty; (3) the defendant substantially assisted
or encouraged the primary tortfeasor in the breach; and
(4) acausal relationship exists between the assistance or
encouragement and Pope'sbreach. 1 d. at P 34; Re
statement of Torts § 876 cmt. d.

P45 First American argues the jury should have been
instructed that Security Title was required to prove First
American had actual knowledge of Pope's breach. That
argument is without merit. To be sure, "[b]ecause aiding
and abetting is a theory of secondary liability, the party
charged with the tort must have knowledge of the pri-
mary violation, and such knowledge may be inferred
from the circumstances." 1d. at P 36. Proof of "ac-
tual and complete knowledge" of the primary violation
"is not uniformly necessary,” however. 1 d. at 488,
P 45, 38 P.3d at 26. [*26] The knowledge re-
quirement can be satisfied even though the aider and
abettor did not know al the details of the primary viola-
tion. Id. (""The knowledge requirement’ can be met, ‘even
though the [defendant] may not have known of all the
details of the primary fraud . . . ." (quoting Aet na
Cas. & Sur. Co. v. Leahey Constr. Co.,
219 F. 3d 519, 536 (6th G r. 2000))).

P46 Thus, by informing the jury that Security Title
had the burden of proving First American had "actual
knowledge" of Pope's breach or had "a genera aware-
ness of . . . Pope's conduct,” the court properly instructed
the jury on the law. See Dawson v. Wt hyconbe,
216 Ariz. 84, 102, P 50, 163 P.3d
1034, 1052 (App. 2007) ("[T]he knowledge
requirement may be satisfied by showing general aware-
ness of the primary tortfeasor's fraudulent scheme.").

3. Causation requir ement.

P47 [HN4]An aiding-and-abetting claim requires
proof of a causal connection between the defendant's

assistance or encouragement and the primary tortfeasor's
commission of the tort, although "but for" causation is
not required. See Wl | s Fargo, 201 Ariz. at

489, P 54, 38 P.3d at 27 ("Thetest iswhether
the assistance makes it 'easier’ for the violation to occur,
not [*27] whether the assistance was necessary."); Re-
statement of Torts § 876 cmt. d ("If the encouragement
or assistance is a substantial factor in causing the result-
ing tort, the one giving it is himself a tortfeasor and is
responsible for the consequences of the other's act.”).

P48 First American argues the superior court erro-
neously "eliminated any notion of causation” by "equat-
ing 'made it easier' with 'substantial assistance.” The
court instructed the jury that "[s]ubstantial assistance
means that First American's actions must have been a
substantial factor in making it easier for . . . Pope's al-
leged breach of fiduciary duty." The court also told the
jury, however, that before it could find in Security Title's
favor on the aiding-and-abetting claim, it had to find that
the aiding and abetting was the cause of harm to Security
Title, and instructed that aiding and abetting is a cause of
harm if it "helps produce the damages and if the damages
would not have occurred without the breach.”

P49 In sum, the jury was instructed that in order to
find in Security Title's favor, it was required to find that
(1) but for Pope's breach, Security Title's damages would
not have occurred and that (2) [*28] First American's
aiding and abetting helped produce those damages. We
conclude that based on these instructions, the jury neces-
sarily by its verdict found that First American's aiding
and abetting was a cause of Pope's breach.

B. The Court Properly Denied First American's Mo-
tion for IMOL.

P50 We next address First American's argument that
the superior court should have granted it IMOL on Secu-
rity Title's aiding-and-abetting claim.

1. Standard of review.

P51 [HN5]We review de novo a superior court's rul-
ing on amotion for IMOL. Shoen v. Shoen, 191
Ariz. 64, 65, 952 P.2d 302, 303 (App.
1997) . The superior court properly grants IMOL "only
if the facts presented in support of a claim have so little
probative value that reasonable people could not find for
the claimant.” 1d. We view "the evidence in a light most
favorable to upholding the jury verdict" and will affirm
"if any substantial evidence exists permitting reasonable
persons to reach such a result.” Hut cherson v.
Cty of Phoenix, 192 Ariz. 51, 53, P
13, 961 P.2d 449, 451 (1998).
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2. Sufficient evidence supports the conclusion
that Pope breached her fiduciary duty by improperly
soliciting Security Title's employees. *

11 Because we find that [*29] sufficient evi-
dence supports the conclusion that First Ameri-
can aided and abetted Pope's improper solicita-
tion of Security Title's employees, we do not
reach Security Title's arguments that First Ameri-
can also aided and abetted Pope in improperly so-
liciting Security Title's customers and disclosing
its confidential information.

P52 As noted, in order for the jury to find for Secu-
rity Title on its aiding-and-abetting claim, it first was
required to find that Pope breached her fiduciary duty to
Security Title. Sce Wl | s Fargo, 201 Ariz. at
485, P 34, 38 P.3d at 23. Sufficient evidence
supports a conclusion that Pope breached her fiduciary
duty by improperly soliciting Security Title's employees.

P53 "[I]n Arizona, [HN6]an employee . . . owes his
or her employer . . . afiduciary duty,” which includes a

duty of loyalty. McCallister Co. V.
Kastella, 170 Ariz. 455, 457-58, 825
P.2d 980, 982-83 (App. 1992). Consistent

with the fiduciary duty of loyalty, an employee may not,
absent agreement to the contrary, statute or other author-
ity, compete with his or her employer concerning the
subject matter of the employment. See id. (citing Re-
statement (Second) of Agency ("Restatement of
Agency") § 393 (1958). [*30] Nevertheless, an em-
ployee may "make arrangements to compete.” Restate-
ment of Agency 8§ 393 cmt. e. Thus, the question Secu-
rity Title's claim presented was whether Pope's actions
congtituted a breach of her fiduciary duty or "were
merely legally permissible preparations to compete.”
Jet Courier Serv., Inc. v. Milei, 771
P.2d 486, 493 (Col 0. 1989).

P54 "[T]he line separating mere preparation from
active competition may be difficult to discern in some

cases" Id. (quoting Md. Metals, Inc. V.
Met zner, 282 MJ. 31, 382 A 2d 564, 569
n.3 (Ml. App. 1978)). In determining whether a

breach occurred, we focus on the nature of the defen-
dant's preparations to compete. See Bancroft -

VWitney Co. v. den, 64 Cal. 2d 327,
49 Cal. Rptr. 825, 411 P.2d 921, 935
(Cal. 1966). Moreover, whether an employee's ac-

tions constitute a breach of the fiduciary duty of loyalty
is a question of fact to be decided by the trier of fact
"based on a consideration of all the circumstances of the
case" Jet Courier, 771 P.2d at 494.

P55 An employee may not solicit co-workersto join
a competing business. See, eg.,, MeCal i ster, 170

Ariz. at 457-58, 825 P.2d at 982-83;
Jet Courier, 771 P.2d at 494; Restatement
of Agency 8§ 393 cmt. e. We agree with the Colorado
Supreme Court [*31] in Jet Courier that in deciding
whether an employee impermissibly solicited co-
workers, the trier of fact "should consider the nature of
the employment relationship, the impact or potential im-
pact of the employee's actions on the employer's opera-
tions, and the extent of any benefits promised or induce-
ments made to co-workers to obtain their services for the
... competing enterprise.” 771 P. 2d at 497.2"No
single factor is dispositive . . . ." Id.

12 The superior court in this case instructed the
jury to consider those three factors.

P56 Citing McCallister and Mot orol a, Inc.
V. Fairchild Canmera & Instrunent
Corp., 366 F. Supp. 1173 (D. Ariz.
1973), First American argues a reasonable jury could
not have found that Pope breached her fiduciary duty by
improperly soliciting Security Title's employees to join
Talon. The defendant in McCallister informed her co-
workers that she intended to resign and start her own
competing company. 170 Ariz. at 458, 825
P.2d at 983. The defendant testified that she did not
offer jobs to the employees, but that when they asked her
if they could work for her, she told them "that would be
fine if the new company 'got up and running." Id. Six
employees resigned [*32] and went to work for the de-
fendant at her new company. 1d. On appeal, the court
cited the factors listed in Jet Courier and concluded that
as a matter of law, the evidence did not show the defen-
dant had solicited co-workers. 1d. at 459-60,
825 P.2d at 984- 85.

P57 In Motorola, the individual defendants termi-
nated their employment and joined a competitor of their
former employer. 366 F. Supp. at 1177-78.
Prior to resigning, one of the individual defendants, Ho-
gan, discussed with co-employees his plan to leave,
"seeking their advice." 1d. at 1177. Hogan "refused
to discuss employment with any of them but did give
them, at their request,” contact information for the com-
pany he was to join. Id. Hogan also gave the new com-
pany the names of the employees who had asked for con-
tact information. Id. On their own, some of those em-
ployees contacted the competing company, applied "and
negotiated their own deal for compensation.” 1 d. at
1177- 78. Hogan's former employer alleged that he and
the other employees breached their fiduciary duty by
"leaving as a 'group™ to join the other company. | d.
at 1181. After an eight-week trial, the court entered
judgment for the defendants, finding no breach of [*33]
fiduciary duty. 1 d. at 1182- 83.
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P58 First American contends that in this case Pope,
like the defendants in McCallister and Motorola, was
merely preparing to compete with Security Title when
she concededly "communicated with several co-workers
about her potential move." First American also asserts
that although the jury instruction required proof that
Pope made a "job offer" to a Security Title employee
while she was still employed there, "[n]ot a single wit-
ness testified that Pope made any such job offer while in
[Security Title's] employ."

P59 [HN7]We are not persuaded that in order to be
found liable for breach of fiduciary duty for soliciting a
co-worker, Arizona law requires proof that the defendant
made an express job offer to the co-worker. Rather, the
nature and substance of the defendant's communications
with the co-workers she is accused of soliciting are
among the considerations encompassed in the third factor
we adopt from Jet Courier: "the extent of any benefits
promised or inducements made to co-workers to obtain
their services for the . . . competing enterprise.” 771
P.2d at 497. Although we acknowledge that "[t]he
limits of proper conduct with reference to securing the
services [*34] of fellow employees are not well
marked," Restatement of Agency 8§ 393 cmt. e, we con-
clude that a manager breaches her fiduciary duty by en-
couraging or inducing her employees to terminate their
employment and join a competing company. See Ban-
croft, 411 P.2d at 936 (manager breached his
fiduciary duty as a matter of law when he "obtain[ed] for
a competitor those of plaintiff's employees whom the
competitor could afford to employ and would find use-
ful"); ABC Trans Nat'l Transp., Inc. v.
Aeronautics Forwarders, Inc., 90 III.
App. 3d 817, 413 N E. 2d 1299, 1303-05,
46 I11. Dec. 186 (Ill. App. 1980) (man-
agers breached their fiduciary duties by enticing co-
workers away from their employer); Augat, I nc.
v. Aegis, Inc., 409 Mass. 165, 565
N. E.2d 415, 417 (Mass. 1991) (manager
breached duty of loyalty when he "secretly solicited key
managerial employees’ to join a competing company).

P60 In Bancroft, the corporate plaintiff and the cor-
porate defendant, Bender, were publishing companies.
411 P.2d at 924. Glen was plaintiff's president and
editor-in-chief. 1d. at 926. The evidence demon-
strated that Bender recruited Glen from the plaintiff
company and that Glen, in turn, recruited editors whom
he managed by offering them employment contracts,
raises [*35] and a percentage of the profits at the new
company. 1d. at 927-29. The court stated that
"[t]he undisputed evidence show[ed] a consistent course
of conduct by [Glen] designed to abtain for a competitor
those of plaintiff's employees whom the competitor could
afford to employ and would find useful.” 1 d. at 936.

Thus, the court held that Glen had violated his fiduciary
duty to plaintiff "as a matter of law." Id.

P61 The corporate plaintiff and defendant in ABC
Trans were competing transport firms. 413 N. E. 2d
at 1302-03. The individua defendants were key
management employees of the plaintiff who organized a
competing firm and, prior to resigning their positions
with the plaintiff, persuaded other employees to "wak
out en masse" and join them at the competing firm. | d.
at 1303- 06. More than haf of the plaintiff's employ-
ees resigned and joined the competing firm. 1d. at
1303. The court described the individual defendants as
"key management employees of [plaintiff] who were
actively promoting the interests of [the competing firm]
while still employed by" the plaintiff. 1 d. at 1306.
The court recognized that "one under a fiduciary duty
breaches the [duty] if he . . . entices co-workers [*36]
away from his employer" and held that the individual
defendants were liable to plaintiff for breach of their
fiduciary duties. | d. at 1305- 06.

P62 The plaintiff and defendant in Augat manufac-
tured microcircuit packages. 565 N. E. 2d at 416.
The defendant recruited Greenspan, who was the plain-
tiff's vice president and general manager. 1d. Greenspan
"discussed his plan” to leave plaintiff's employ and join
defendant with four employees "who held important sen-
ior managerial positions’ at the plaintiff company. Id.
Three of the four employees terminated their employ-
ment with the plaintiff and joined defendant. 1d. Recog-
nizing the principle that [HN8]"before he terminates his
employment, a top managerial employee may not solicit
the departure of employees to work for a competitor,” the
court affirmed the trial court's ruling that Greenspan vio-
lated his duty of loyalty when "he secretly solicited key
managerial employees to join" the defendant. | d. at
417, 420.

P63 We conclude that under these authorities, sub-
stantial evidence supports a conclusion that Pope
breached her fiduciary duty by improperly recruiting
Security Title employees for Talon while she was till
employed by Security Title. First [*37] American's ar-
gument that Pope merely discussed her plans with the
other employees and was only preparing to compete with
Security Title flies in the face of a wealth of evidence
presented to the jury. First American relies on Mo-
t or ol a, but the defendant in that case merely discussed
with co-workers his plan to join a competing company
and gave the competing company's contact information
to those who asked for it. Indeed, the defendant in that
case refused to discuss with his co-workers their own
possible employment at the competing company. 366
F. Supp. at 1177. By contrast, Pope, like the de-
fendants in Bancr of t, Augat and ABC Trans, se
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cretly solicited key manageria employees to join a com-
petitor. She arranged for Clifford to help her recruit key
Security Title employees and enticed other Branch 66
employees to leave Security Title by telling them about
Talon's "beneficial” compensation, signing bonuses,
medical benefits and superior computer system. We con-
clude the evidence easily supports the conclusion that
Pope breached her fiduciary duty by improperly recruit-
ing Security Title's employees for Talon while she was
still employed by Security Title.

3. Sufficient evidence supports [*38] the conclusion
that First American aided and abetted Pope in
breaching her fiduciary duty.

P64[HN9] In order to prove that First American
aided and abetted Pope's breach, Security Title also was
required to prove (1) First American knew Pope's con-
duct constituted a breach of her fiduciary duty; (2) First
American substantially assisted or encouraged Pope in
the achievement of her breach; (3) a causal relationship
between the assistance or encouragement and Pope's
breach; and (4) Pope's breach injured Security Title. See
Wells Fargo, 201 Ariz. at 485, 489, PP
34, 54, 38 P.3d at 23, 27; Restatement of
Torts § 876 cmt. d.

P65 First American contends Security Title failed to
prove it knew that Pope was wrongfully soliciting Secu-
rity Title's employees. The evidence shows otherwise.
See Wl ls Fargo, 201 Ariz. at 488, P
45, 38 P.3d at 26 (knowledge requirement may
be met even though the one alleged to have aided and
abetted a tort did not know "of all the details’ of the tort

(quoting Aet na Cas., 219 F.3d at 536)); cf.
Dawson, 216 Ariz. at 102-03, PP 51-52,
163 P.3d at 1052-53 (no evidence defendants

were aware of fraudulent scheme they were alleged to
have aided and abetted).

P66 To begin with, [*39] the jury reasonably could
have concluded that Clifford and other First American
executives knew Pope owed a fiduciary duty to Security
Title and knew Pope would breach the duty if she im-
properly solicited Security Title's employees. The jury
also reasonably could have concluded that First Ameri-
can knew Pope was improperly soliciting Security Title's
employees because, inter alia, before she left Security
Title, Pope told Clifford which employees she was bring-
ing with her. As noted, Pope even provided Clifford with
the salary Talon should pay each employee and what
position each should receive. Clifford also knew that
Pope was improperly soliciting employees because he
participated in recruiting meetings Pope arranged with
key employees. The jury reasonably could have found
that Pope's purpose in setting up those meetings was to

permit Clifford to assist her in persuading those employ-
ees to come with her to Talon.

P67 First American also argues the evidence does
not support a conclusion that it substantially assisted
Pope's breach or that there was a causal relationship be-
tween its assistance or encouragement and Pope's breach.
It asserts that "[any ‘inference’ that First American en-
couraged [*40] Pope to solicit employees improperly
can be based on nothing more than rank speculation.”
We are not persuaded. See Wl I's Fargo, 201
Ariz. at 489, P 48, 38 P.3d at 27 (rec-
ognizing that [HN10]"ordinary course transactions' may
constitute substantial assistance in some circumstances,
as when "there is an extraordinary economic motivation
toad").

P68 The jury reasonably could have concluded that
Clifford, on behalf of First American, substantially as-
sisted Pope to solicit key Security Title employees by
participating in recruiting meetings arranged by Pope.
The jury could have found that Clifford's recruiting
pitches assisted Pope to abtain the commitments that she
sought from those employees. ** The jury also could have
found that by providing Pope a written comparison of the
cost of job benefits at Talon and Security Title to show
her co-workers, Clifford aided and abetted Pope's efforts
to persuade the better part of Branch 66 to come with
her. Likewise, the jury could have found that Clifford
also assisted Pope's improper solicitation by assuring her
a signing bonus that she could promise to share with em-
ployees who agreed to depart Security Title with her, and
provided additional assistance [*41] by working with
Pope to draw up office plans in expectation of the move
by Branch 66 employees to Talon. The jury also could
have found that First American aided Pope to solicit her
co-workers by agreeing with her ahead of time on the
specific job title, salary and bonus to be awarded to each
new employee.

13 Indeed, Veltri of First American testified that
Clifford's meeting with the department heads
would make it easier for Pope to recruit the em-
ployees.

P69 Furthermore, the jury could have concluded that
Clifford provided substantial assistance and encourage-
ment when he instructed Pope to bring the Branch 66
employees over to Talon "in waves." While that plan
ultimately failed due to the mass walkout on October 20,
the jury could have concluded that Clifford's advice
aided Popeto carry out her improper solicitation.

P70 The jury aso may have found that by agreeing
to indemnify Pope for actions taken while still employed
by Security Title, First American substantially assisted
Pope in improperly soliciting Branch 66 employees. The
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evidence shows that after speaking to Halvorsen, Ker-
mott and the outside attorney, Pope was "in a dither"
because she already had breached her fiduciary duty
[*42] to Security Title, thereby opening herself to the
risk of persona liability. Rather than take the risk that
Pope would, in Halvorsen's words, "shut down and not
continue discussions,” First American sought to repair
the "damage" by agreeing to indemnify Pope.

P71 The jury could have concluded that Clifford
knew exactly why Pope grew so concerned at hearing the
cautionary advice from Halvorsen, Kermott and the out-
side lawyer. Clifford knew that by the time those discus-
sions occurred, Pope aready had taken significant af-
firmative steps to solicit key co-workers and others - and
that by meeting with them and providing information for
her to convey to those co-workers, Clifford himself had
assisted in that effort. It was Clifford who assured Pope
after her call with the lawyer that First American would
indemnify her "against anything." The jury reasonably
could infer that First American resolved to offer Pope a
broad indemnity so she would fedl free to continue her
efforts to recruit Branch 66 employees. *

14 First American argues that the indemnifica-
tion agreement was intended only to protect Pope
for "good faith" actions. That argument is belied
by the facts that Clifford told Pope they [*43]
would indemnify her "against anything" and that
Veltri testified First American was defending
Pope in the lawsuit at hand despite the fact that
she had not acted in good faith.

P72 Finally, First American argues Security Title
failed to prove that Pope's breach caused Security Title
harm. Security Title presented expert testimony at trial
that it incurred $ 12,194,335 in lost profits as a result of
wrongdoing by Pope and First American. In awarding $
6.3 million to Security Title, the jury plainly exercised its
obligation to weigh the evidence regarding the harm Se-
curity Title alleged.

P73 On appeal, First American does not argue that
the damages the jury awarded were too high; it argues
instead that the evidence did not prove that Pope's
wrongful conduct injured Security Title to any degree. It
argues that although one customer testified he took his
business to Talon because he was loyal to a Branch 66
employee who had moved there, Security Title did not
prove that employee left because of wrongdoing, nor did
it prove that "all customers left because of their relation-
ships with an employee other than Pope.”

P74 We do not agree that Security Title failed to
proveit wasinjured as aresult [*44] of Pope's wrongful
solicitation. We aready have concluded the evidence
reasonably supports a conclusion that Pope breached her

fiduciary duty by improperly soliciting Security Title's
employees, and it follows that the jury reasonably could
have concluded the Branch 66 employees who joined
Talon left Security Title because of Pope's wrongdoing.
Moreover, to prove causation, Security Title was not
required to prove that all of the customers who trans-
ferred their business to Talon did so due to relationships
they had with employees other than Pope. Security Title
only was required to prove that Pope's breach of her fi-
duciary duty caused some harm to Security Title. Suffi-
cient evidence supports a conclusion that Pope improp-
erly solicited Branch 66 employees, those employees left
Security Title and moved to Talon and their customers
moved to Talon with them, thereby causing harm to Se-
curity Title.

P75 Westfall, for example, testified that when she
moved from Security Title to Talon, the customers for
whom she had been the primary contact moved their
business to Taon. Similarly, Tucker testified that Pope's
customers and those of all of the Branch 66 employees
who left Security Title moved [*45] their business to
Talon. Moreover, the co-owner of Forte Homes testified
that he moved his business from Security Title to Talon
because the escrow officer he worked with at Security
Title moved to Taon.

P76 Based on the foregoing, the jury reasonably
could have found that Pope breached the fiduciary duty
she owed Security Title and that First American aided
and abetted Pope's breach, causing damage to Security
Title.

4. Arizona Revised Statutes § 12-
2506( D) does not supplant common-law aiding-and-
abetting.

P77 First American argues in the alternative that
judgment should have been entered in its favor on Secu-
rity Title's aiding-and-abetting claim because in a special
interrogatory, the jury found First American did not act
in concert with Pope. First American argues that com-
mon-law aiding-and-abetting claims have been sup-
planted by [HN11]JA. R S. 8§ 12-2506(D) (2003),
which, as relevant here, permits imposition of joint-and-
severa liability only when parties act "in concert." First
American contendsthat A. R.°'S. 8§ 12-2506( D) and
common-law aiding-and-abetting liability "address the
same principle - the imposition of joint and several liabil-
ity when parties act in concert, including one person's
[*46] aiding another's breach of duty.” Because the jury
found that First American did not act in concert with
Pope, First American argues that it may not be held li-
able on an aiding-and-abetting claim for damages caused
by Pope's breach. **
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15 The court explained to the jury that if it
found that First American and Pope acted in con-
cert, each would be liable for the other's percent-
age of fault. The court instructed that "[g]cting in
concert means entering into a conscious agree-
ment to pursue a common plan or design to
commit an intentional tort and actively [taking]
part in that intentional tort." The court addition-
ally told the jury that even if First American pro-
vided substantial assistance to Pope in commit-
ting an intentional tort, it did not act in concert
with Pope if it did not "consciously agree” with
her to commit the tort.

P78 We disagree. We note that in Wells Fargo, an
opinion issued more than a decade after A R S. §
12- 2506 was enacted, our supreme court clearly recog-
nized [HN12]a common-law aiding-and-abetting claim
as embodied in the Restatement of Torts. See Vel | s
Fargo, 201 Ariz. at 485, P 31, 38 P.3d
at 23; see also 1987 Ariz. Sess. Laws, ch. 1, 8§ 2 (1st
Reg. Sess)).

P79 More generally, [*47] we find no Arizona au-
thority supporting First American's contention that in
carving out an exception to its abolition of joint-and-
severa liability for parties who act in concert, the legis-
lature sought to eliminate common-law aiding-and-
abetting claims. First American's argument to the con-
trary ignores the distinction between a legal claim and
the allocation of responsibility for damages assessed on a
clam. By enacting section 12-2506 in 1987, the
legisature generally eliminated joint-and-severa liabil-
ity, replacing it with a system of comparative fault. Noth-
ing in section 12-2506 altered the longstanding
common law of aiding-and-abetting liability, however.
Contrary to First American's contention, by providing
that defendants who act in concert may be held jointly
and severdly liable, the legislature did not establish a
new theory of liability - aclaim called "acting in concert”
- that was intended to replace claims for aiding and abet-
ting. Instead, the legislature provided only that if defen-
dants (including a defendant who aids and abets another)
act in concert, they may be held jointly liable for al of
the resulting damages. The superior court did not err in
refusing to [*48] grant First American's motion for
JMOL on the aiding-and-abetting claim.

C. The Court Erred in Setting Aside the Punitive
Damages Awar d Assessed Against First American.
1. Introduction.

P80 In setting aside the punitive damages award
against First American, the superior court stated:

The Court is unable to determine what
evidence presented at trial would support
ajury'sverdict that [First American] acted
SO egregiously so as to support a punitive
damages award based on the argument
that [First American] [Jconscioudly disre-
garded a substantial risk that [its] conduct
might significantly injure Security Title.
At best, [First American's] offer of an in-
demnity agreement to Pope might be the
basis for such an award; however, the
Court is not satisfied that an indemnifica-
tion agreement is so egregious as to sup-
port punitive damages under the evidence
presented in this case. While an indemni-
fication agreement could support a finding
of liability against [First American], the
Court is not persuaded, after hearing all of
the evidence, that without Pope and [First
American] being found to have acted in
concert, that punitive damages lie against
[First American].

We disagree with the superior court [*49] and conclude
sufficient evidence supports the jury's award of punitive
damages against First American, even though the jury
did not find that Pope and First American acted in con-
cert. S,eA. R S. § 12-2506(F)(1).*

16 [HN213]Parties who act "in concert” may be
subject to joint-and-severa liability. See supra PP
77-79 and note 15. An award of punitive dam-
ages, however, does not turn on the parties acting
"in concert." Seeinfra PP 81-83.

2. Legal principles and standard of review.

P81 In Arizona, [HN214]"[pJunitive damages are
awarded only 'in the most egregious of cases,™ where it
is proved by clear and convincing evidence that the de-
fendant engaged in "'reprehensible conduct' and acted

'with an evil mind.™ Medasys Acquisition
Corp. v. SDM5, P.C., 203 Ariz. 420,
424, P 17, 55 P.3d 763, 767 (2002)
(quoting Linthicum v. Nationwide Life
Ins. Co., 150 Ariz. 326, 331-32, 723
P.2d 675, 680-81 (1986)); see also Hyatt

Regency Phoeni x Hotel Co. v. Wnston &
Strawn, 184 Ariz. 120, 132, 907 P.2d
506, 518 (App. 1995) ("To recover punitive
damages, a plaintiff must prove by clear and convincing
evidence that the defendant engaged in aggravated and
outrageous conduct with an evil mind.") (internal quota-
tion omitted). [*50] Thus, the critical inquiry is whether
an award of punitive damages "is appropriate to penalize
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a party for 'outwardly aggravated, outrageous, malicious,
or fraudulent conduct' that is coupled with an ‘evil

mind." Medasys, 203 Ariz. at 424, P 18,
55 P.3d at 767 (quoting Linthicum 150
Ariz. at 331, 723 P.2d at 680)."A defen-

dant acts with the requisite evil mind when he intends to
injure or defraud, or deliberately interferes with the
rights of others, ‘consciously disregarding the unjustifi-
able substantial risk of significant harm to them.™
Hyatt Regency, 184 Ariz. at 132, 907
P.2d at 518.

P82 Punitive damages may be imposed in aiding and
abetting and breach-of-fiduciary duty cases. Rodger s
v. Bryan, 82 Ariz. 143, 151, 309 P.2d
773, 778 (1957) (aiding and abetting); Rhue v.
Dawson, 173 Ariz. 220, 232, 841 P.2d
215, 227 (App. 1992) (breach of fiduciary duty).
Moreover, "[a] jury's decision to award punitive damages
should be affirmed if any reasonable evidence exists to
support it." Fi  asky v. Preferred Ri sk Mit.
Ins. Co., 152 Ariz. 591, 599, 734 P.2d
76, 84 (1987).

P83 Finally, we reiterate that our [HN15]review of a
JMOL is de novo. Shoen, 191 Ariz. at 65,
952 P.2d at 303. The superior [*51] court prop-
erly grants IMOL "only if the facts presented in support
of a claim have so little probative value that reasonable
people could not find for the claimant.” 1d. We view "the
evidence in a light most favorable to upholding the jury
verdict" and will affirm "if any substantial evidence ex-
ists permitting reasonable persons to reach such aresult.”
Hut cherson, 192 Ariz. at 53, P 13, 961
P.2d at 451.

3. Security Title offered evidence that First American
acted with an evil mind.

P84 Sufficient evidence demonstrates that in aiding
and abetting Pope's wrongful solicitation of Security
Title's employees, First American consciousy disre-
garded the fact that its actions would pose a substantial
risk of significant harm to Security Title. See Hyat t
Regency, 184 Ariz. at 132, 907 P.2d at
518. Vdtri testified he knew that Security Title's loss of
Pope and the rest of the Branch 66 employees would be a
"blow" to Fidelity, and Clifford testified that the loss of
Pope and the other Branch 66 employees would cause
substantial harm to Security Title. In spite of that knowl-
edge, the evidence shows that First American's goa was
to obtain for itself the $ 8 million in annual revenue gen-
erated [*52] by Branch 66 by recruiting Pope and, in
turn, having her bring with her the other Branch 66 em-
ployees and customers loyal to those employees.

P85 First American nevertheless contends its acts do
not merit punitive damages because its conduct "never
amounted to anything more than competitive business
practices prevalent in the title insurance industry.” In
support, First American cites several cases endorsing a
privilege of competition. We recognize the
[HN16]existence of a privilege to compete. See, eg.,
Uan v. Vend-A-Coin, Inc., 27 Ariz.
App. 713, 717, 558 P.2d 741, 745
(1976) ("[I]t may be gleaned that the privilege to en-
gage in business and to compete with others implies the
additional privilege to induce third persons to do their
business with the actor rather than with his competi-
tors."). However, First American points us to no author-
ity, and we find none, for the proposition that one has a
privilege to compete by unlawful means, such as aiding
and abetting a breach of fiduciary duty. Absent such au-
thority, we are not convinced the competition privilegeis
applicablein this case.

P86 More generaly, we decline First American's
implicit invitation to hold that as a matter of law, puni-
tive [*53] damages are not recoverable by one commer-
cial enterprise on a claim brought against another com-
mercial enterprise. First American argues that to the ex-
tent that Security Title was harmed by the acts alleged at
trial, the jury's compensatory damages award made Secu-
rity Title whole. But that is true in most any tort case,
even those, such as insurance bad-faith actions or other
claims by individuals against businesses, in which puni-
tive damages are more common. [HN17]Our law permits
an award of punitive damages, inter alia, "to punish the
wrongdoer and to deter others from emulating his con-
duct." Li nthicum 150 Ariz. at 330, 723
P. 2d at 679. We have no reason to believe that these
purposes are served any less when applied to conduct in
the marketplace than in other contexts. See Medasys,
203 Ariz. at 424, P 19, 55 P.3d at 768
(punitive damages may be based on award of rescissory
damages in commercia context).

4. The jury heard evidence that First American's
conduct was outwar dly outrageous.

P87 Sufficient evidence also supports a conclusion
that taken together, First American's various acts in aid-
ing and abetting Pope were outrageous.

17 Security Title argues that a showing of out-
wardly outrageous [*54] or aggravated conduct
is unnecessary and that all it was required to
show was that First American acted with an evil
mind by consciously disregarding a significant
risk of injury. We do not agree. See Saucedo

ex rel. Si nal oa . Sal vati on
Arnmy, 200 Ariz. 179, 182, P 11,
24 P.3d 1274, 1277 (App. 2001)
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([HN18]"Although the element of a tortfeasor's
intent may be inferred, a plaintiff must always
prove ‘outwardly aggravated, outrageous, mali-
cious, or fraudulent conduct.™ (quoting Li n-
thicum 150 Ariz. at 331, 723
P.2d at 680)).

P88 Arizona courts have upheld punitive damages
based on egregious conduct in other commercial con-
texts. In Hyatt Regency, for example, punitive damages
were upheld against a law firm that represented clients
with conflicting interests, ultimately causing one of them
to be subjected to "unjustifiable risks of persona liabil-
ity." 184 Ariz. at 132, 907 P.2d at 518.
In Rhue, punitive damages were upheld against a partner
who breached his fiduciary duty to another partner by
pressuring him to sign an agreement with an unfavorable
buyout clause without pointing out the clause, and then
seeking to exercise a buyout pursuant to the clause. 173
Ariz. at 224, 232, 841 P.2d at 219,
227.

P89 [*55] In other jurisdictions, punitive damages
likewise have been upheld in cases of outrageous con-
duct in commercial contexts. In TXO Producti on
Corp. v. Alliance Resources Corp., 509
US 443, 113 S. &. 2711, 125 L. Ed.
2d 366 (1993), punitive damages were awarded
against an oil producer that attempted to profit unfairly
from another by a series of deceptive acts calculated to
trigger a contract clause that, if implicated, would grant it
a great advantage. The West Virginia Supreme Court of
Appeals affirmed a $ 10 million punitive damages award
against the producer, and the United States Supreme
Court upheld the award. 1 d. at 447-51. Applying
New Jersey law, the court in I nt er Medi cal Sup-
plies, Ltd. v. EBI Medical Systens,
Inc., 181 F.3d 446, 452-53, 468-69 (3d
Cr. 1999), found punitive damages were supported
in a case in which a manufacturer engaged in unfair
competition, including passing off its own products as
those of a competitor and deceptively advertising its
products as upgrades of the competitor's. *® Likewise, in
Conseco Finance Servicing Corp. V.
North American Mrtgage Co., 381 F.3d
811, 815-16, 825 (8th Cr. 2004), punitive
damages were affirmed (abeit reduced) in an unfair
competition case involving claims [*56] by a business
that a competitor had "raided" its employees and encour-
aged them to bring with them customer leads and confi-
dential information from the plaintiff company. | d. at
820. The court found that punitive damages were appro-
priate because, inter alia, the defendant company was
motivated by a desire to expand its business "at any
cost," that management did not investigate or correct the
wrongful acts by its employees but instead promoted

those acts, and that its actions involved trickery and de-
ceit and demonstrated an "utter disregard” for the com-
petitor and its customers. | d. at 824.

18  Anayzing the punitive damages award
against constitutional standards, the court did,
however, reduce the award to $ 1 million from
the $ 50 million award ordered by the district
court on remittitur. We address the amount of the
jury's punitive damages award in this case infra
PP 107-108.

P90 We aso are guided by Aner i can Republic
Insurance Co. v. Union Fidelity Life
I nsurance Co., 470 F.2d 820 (9th Cr.
1972) , another wrongful solicitation case in which the
Ninth Circuit upheld an award of punitive damages
against the corporate defendant, an insurance company
named Union. In attempting to staff [*57] a newly
formed division, Union recruited Lindgren, an area man-
ager employed by the plaintiff, one of Union's competi-
tors. 1d. at 822. Prior to terminating his employ-
ment with the plaintiff, Lindgren persuaded severa of
plaintiff's employees to join him a Union, and once
there, he used customer |leads generated while at his for-
mer employer. I d. at 823. The Ninth Circuit held
Lindgren's solicitation of plaintiff's employees amounted
to unfair competition. | d. at 824. It also found that
Union "was a party to the illegal actions of Lindgren”
because Union knew that Lindgren was recruiting the
plaintiff's employees while he was employed by plaintiff,
knew he was using the other company's customer leads,
took no actions to prevent Lindgren's wrongful conduct,
and in fact benefited from those wrongful acts. | d. at
823-26. Applying Oregon law, the court upheld an
award of punitive damages because "[t]he evidence was
that Union acted in willful, wanton and reckless disre-
gard of" the other company'srights. 1 d. at 826.

P91 We conclude the evidence supports a conclu-
sion that First American's conduct was at least as egre-
gious asin Amrer i can Republ i ¢ and other commer-
cial cases in which punitive [*58] damages awards have
been upheld. First American knew that Pope was recruit-
ing Security Title's employees and yet made little effort
to stop her (Kermott's and Halvorsen's words of caution
were effectively overridden by Clifford's eager assistance
of Pope in her solicitation efforts). Moreover, the jury
could have concluded that by agreeing to indemnify her,
in Clifford's words, "against anything,” First American
sought to free Pope from the constraint of personal liabil-
ity for her actions while on Security Title's payroll. On
behalf of First American, Clifford promised guaranteed
commissions and signing bonuses for Pope to use as in-
centives to win commitments by her co-workers to come
with her to Talon. Moreover, the evidence showed that
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Clifford counseled Pope on how the Branch 66 employ-
ees should depart Security Title ("in waves') so as to
conceal her improper solicitation of them.

P92 This evidence, considered together, is a suffi-
cient basis on which the jury could find by clear and
convincing evidence that First American committed the
outrageous conduct necessary to support an award of
punitive damages.

D. The Punitive Damages Award the Jury Assessed
Against First American Is Unconstitutionally [*59]
Excessive.

P93 First American argues that even if the jury
could reasonably infer that its conduct was outrageous
and it acted with an evil mind, the punitive damages
award assessed against it does not satisfy due process.
[HN19]The Due Process Clause of the
United States Constitution "imposes a sub-
stantive limit on the size of punitive damages awards.”
H | geman v. Am Mortgage Sec., Inc.,
196 Ariz. 215, 222, P 26, 994 P.2d
1030, 1037 (App. 2000) (quoting Honda Mo-
tor Co., v. Oberg, 512 U S. 415, 420,
114 S. . 2331, 129 L. Ed. 2d 336
(1994)); see also State Farm Mit. Auto.
Ins. Co. v. Canpbell, 538 U S. 408,
416, 123 S. . 1513, 155 L. Ed. 2d
585 (2003) ("States possess discretion over the impo-
sition of punitive damages,” but the Due Process
Cl ause "prohibits the imposition of grossly excessive
or arbitrary" awards).

P94 The United States Supreme Court has instructed
courts to consider three guideposts when reviewing puni-
tive damages awards: "(1) the degree of reprehensibility
of the defendant's misconduct; (2) the disparity between
the actual or potential harm suffered by the plaintiff and
the punitive damages award; and (3) the difference be-
tween the punitive damages awarded by the jury and the
civil penalties authorized or imposed in comparable
cases. State Farm 538 U. S. at 418. [*60] ¥
Appellate courts are to conduct a de novo review of the
trial court's application of the guideposts to the jury's
award. Id.

19 We do not analyze the third guidepost be-
cause it neither weighs for nor against the puni-
tive damages award in this case. [HN20]Aiding
and abetting is a common-law tort, and we agree
with the Tenth Circuit that "a violation of com-
mon law tort duties [may] not lend [itself] to a
comparison with statutory penalties.” See
Cont'l Trend Res., Inc. v. xy
USA Inc., 101 F.3d 634, 641 (10th
Cir. 1996). Moreover, neither party points us

to acivil penalty that is sufficiently analogous to
allow for comparison.

1. Reprehensibility.

P95 [HN21] The degree of the reprehensibility of the
defendant’s conduct is the "most important indicum of
the reasonableness of a punitive damages award." | d.
at 419 (quoting BMV of N. Am, Inc. v.

CGore, 517 U S. 559, 575, 116 S. C.
1589, 134 L. Ed. 2d 809 (1996)); see
Exxon Shipping Co. v. Baker, 128 S.

. 2605, 2621 (2008) ("degrees of relative
blameworthiness are apparent”; analyzing limits on puni-
tive damages permitted under maritime law). In deter-
mining the reprehensibility of the defendant's conduct,
courts are to consider whether:

the harm caused was physica as op-
posed to economic; [*61] the tortious
conduct evinced an indifference to or a
reckless disregard of the health or safety
of others; the target of the conduct had fi-
nancial vulnerability; the conduct in-
volved repeated actions or was an isolated
incident; and the harm was the result of
intentional malice, trickery, or deceit, or
mere accident.

State Farm 538 U S. at 419. The Court cau-
tioned that the "existence of any one of these factors
weighing in favor of a plaintiff may not be sufficient to
sustain a punitive damages award; and the absence of all
of them renders any award suspect.” Id. We conclude
that at least one of the reprehensibility factors is present
in this case: The harm Security Title suffered was a re-
sult of "intentional malice, trickery, or deceit" by First
American and not "mere accident.” Seeid.

20 Security Title asserts that Branch 66 was a
financially vulnerable target. Mindful of evidence
that at the time First American was recruiting
Pope, Branch 66 had an annua revenue of ap-
proximately $ 8 million, we do not believe this
reprehensibility factor applies.

P96 We begin our analysis of reprehensibility by
recognizing that [HN22]cases in which the harm is
purely economic and only a few of the reprehensibility
[*62] factors are present require closer constitutional
scrutiny than do cases in which the harm is physical and
more State Farm factors are present. See, eg.,
Bridgeport Misic, Inc. v. Justin Conbs
Publ g, 507 F.3d 470, 487 (6th Gr.
2007) ("[W]here only one of the reprehensible factors
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is present, aratio in the range of 1:1 to 2:1 is all that due

process will dlow."); CGB Qccupati onal Ther -
apy, Inc. v. RHA Health Servs., Inc.,
499 F.3d 184, 191-92 (3d Cr. 2007)

(punitive damages award reduced in part because harm
was economic and only three reprehensibility factors
were present); I nter Med., 181 F. 3d at 467
(economic harm is "less worthy of large punitive dam-
ages awards than torts inflicting injuries to health or
safety"; award reduced even though defendant had acted
with intentional malice (quoting Cont'|l Trend
Res., Inc. v. Oxy USA Inc., 101 F.3d
634, 638 (10th G r. 1996))).

P97 The reprehensibility factor of harm suffered as
"the result of intentional malice, trickery, or deceit"
rather than "mere accident” may be satisfied when the
defendant commits willful acts in derogation of the
plaintiff's rights. See, e.g., Bri dgeport, 507 F.3d
at 486 (in a copyright infringement case, the [*63]
harm was the result of intentional malice or deceit be-
cause the defendant acted willfully by ignoring pre-
litigation letters and re-releasing album knowing it con-
tained an "unauthorized sample”’); S. Uni on Co. v.
Sw. Gas Corp., 415 F.3d 1001, 1010
(9th G r. 2005) (harm was caused by trickery and
deceit when it "was the culmination of two months of
planning and activity" and the "purposeful persistence in
this effort" was matched by efforts at concealment).

P98 The evidence supports the conclusion that, like
theharmin Bri dgeport andS. Uni on, theharmin
this case was not accidental but was instead the result of
intentional malice. The jury could have found that over a
period of nearly two months, First American willfully
aided and abetted Pope's solicitation of Security Title's
employees that resulted in the mass walkout. In order for
the jury to have awarded punitive damages against First
American, it necessarily found that First American acted
with an evil mind. See Hyatt Regency, 184
Ariz. at 132, 907 P.2d at 518 (defendant
acts with an evil mind if he intends to injure or con-
scioudly disregards an unjustifiable and substantial risk
of significant harm). Because First American acted
[*64] with an evil mind, it necessarily acted with inten-
tional malice for purposes of the St at e Far mrepre-
hensibility guidepost. #

21 [HN23]Malice is defined, in part, as "[t]he
intent, without justification or excuse, to commit
awrongful act" or the "[r]eckless disregard of the
law or of a person's legal rights." Black's Law
Dictionary 976 (8th ed. 2004).

P99 The evidence also supported a conclusion that
Security Title's harm was the result of trickery and de-
ceit. First American attempted to conceal its wrongful

actions by keeping the fact that it was opening the Talon
office confidential, hiding in the company email direc-
tory the names of the Branch 66 employees that soon
would be joining Talon, counseling Pope about the se-
guence in which the Branch 66 employees should leave
so it would not appear that she recruited them prior to her
leaving Security Title, and, once the employees left Se-
curity Title for Talon, inducing them to sign a letter
falsely stating they were terminated pursuant to an ulti-
matum when they were not terminated nor did they re-
ceive an ultimatum. #

22 At ora argument, First American's counsel
asserted that conduct that occurred after Pope's
breach may not give rise to a punitive [*65]
damages award. See Saucedo, 200 Ari z.
at 184, P 19, 24 P.3d at 1279
([HN24]"[T]he conduct giving rise to punitive
damages must be a proximate cause of the harm
inflicted."). In determining whether a defendant's
conduct was reprehensible for the purpose of de-
ciding if an award is constitutionally excessive,
however, we may consider a defendant's attempt
to conceal its wrongdoing. See Ronano v. U
Haul Int'l, 233 F.3d 655, 673
(1st Cir. 2000) (defendant's actions were
reprehensible where it violated plaintiff's rights
and then attempted to conceal the violation);
Hopkins v. Dow Corning Corp., 33
F.3d 1116, 1127 (9th Cr. 1994)
(punitive damages award was congtitutionally
permissible where defendant concedled studies
relating to product defects); cf. Hawki ns v.
Allstate Ins. Co., 152 Ariz. 490,
497, 733 P.2d 1073, 1080 (1987) (in
calculating "a punitive damage award that is rea-
sonable under the circumstances,” the trier-of-fact
may consider the "duration of the misconduct, the
degree of defendant's awareness of the harm or
risk of harm, and any concealment").

P100 Security Title also argues First American has
engaged in similar bad acts elsewhere, citing Chi cago
Title I nsurance Corp. v. Magnuson, 487
F.3d 985 (6th Cir. 2007). [*66] In Chicago
Title, as here, First American was sued for its conduct in
seeking to staff its newly formed Talon division. | d.
at 989. First American had recruited one of Chicago
Title's former managers who remained subject to a non-
compete agreement with Chicago Title. 1d. The non-
compete agreement prohibited the former employee from
"acting in any capacity for atitle insurance company in .
. . Columbus, Ohio" for five years following the expira-
tion of his employment contract. 1d. First American
agreed to indemnify the former employee "for any liahil-
ity he might incur as a result of making the move" to
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Talon, and it placed him in one of Talon's Columbus
offices, where he recruited workers from his former em-
ployer and participated in sales calls with Columbus-area
clients. 1d. at 989-90, 997. The district court
granted Chicago Title summary judgment on its claim
against First American for tortious interference with a
contract. | d. at 990.

P101 First American's counsel asserted at oral ar-
gument that we may not consider First American's con-
duct in Chicago Title because that evidence was not be-
fore the jury and if it had been, First American would
have attempted to show that it was dissimilar [*67] to
the conduct in this case. See State Farm 538
U S. at 422 ([HN25]a "defendant's dissimilar acts,
independent from the acts upon which liability was
premised, may not serve as the basis for punitive dam-

ages’). =

23 We dso note that jurisdictions differ as to
whether "repeated actions’ for this purpose may
consist solely of acts against the plaintiff or
whether the plaintiff must show that the defen-
dant has committed outrageous acts against an-
other. Compare CG@ Cccupati onal Ther-
apy, 499 F.3d at 191 ("[Wi]hile the re-
peated conduct' subfactor will necessarily have
'less force' where the defendant's misconduct did
not extend beyond his dealings with the plaintiff,”
"it may still be 'relevant’ in measuring the repre-
hensibility of the defendant's conduct.” (quoting

Wllow Inn, Inc. v. Pub. Serv.
Mut. Ins. Co., 399 F.3d 224, 232-
33 (3d Cr. 2005))) with Chi cago
Title, 487 F.3d at 1000 ("[W]e inter-

pret[] the repeated conduct factor to 'require that
the similar reprehensible conduct be committed
against various different parties rather than re-
peated reprehensible acts within the single trans-
action with the plaintiff.” (quoting Bach v.
First Union Nat'l Bank, 149 F.
App' x 354, 356 (6th Cir. 2005))).

P102 [*68] We need not decide, however, whether
it was appropriate to consider First American's conduct
in Chi cago Titl e or whether First American's con-
duct in that case was sufficiently similar to its conduct in
this case to satisfy the "repeated actions' factor of the
reprehensibility guidepost. Even without considering
possible other acts by First American, we conclude that
First American's conduct in this case was sufficiently
reprehensible to justify an award of punitive damages
against it.

2. Ratio of compensatory damages to punitive dam-
ages.

P103 Regarding the second guidepost, the Supreme
Court in Sate Farm acknowledged that it has "been re-
luctant to identify concrete constitutional limits on the
ratio between harm, or potential harm, to the plaintiff and
the punitive damages award." 538 U. S. at 424.
The Court declined to "impose a bright-line ratio which a
punitive damages award cannot exceed,” but observed
that [HN26]"an award of more than four times the
amount of compensatory damages might be close to the
line of constitutional impropriety.” 1d. The Court aso
stated that "[w]hen compensatory damages are substan-
tial, . . . alesser ratio, perhaps only equal to compensa-
tory damages, can reach [*69] the outermost limit of the
due process guarantee.” 1 d. at 425.

P104 In this case, the compensatory damages award
in our view was substantial, and the punitive damages
were more than five times the compensatory damages,
the ratio between the compensatory and punitive dam-
ages assessed against First American is 5.7:1. Security
Title argues, however, that the "potential damage, had
[First American] succeeded in its goal of obtaining all of
Branch 66's business was $ 12.2 million" and therefore
"the proper ratio for the due-process analysis is only
281" See TXO Prod., 509 US. at 460
([HN27]"1t is appropriate to consider the magnitude of
the potential harm that the defendant's conduct would
have caused to its intended victim if the wrongful plan
had succeeded . . . .").

P105 As noted, an expert testified that Branch 66's
loss of profits from October 2003 forecasted through
2008 was $ 12,194,335. No evidence was presented,
however, of the amount Security Title might have suf-
fered if Pope and First American had been successful in
transferring all of Branch 66's revenue to Talon. There-
fore, the correct ratio to consider for our analysisis 5.7:1.

P106 Taken together, because (1) Security Title
[*70] suffered economic harm rather than physical harm,
(2) First American's acts did not threaten individual
health or safety, (3) only one or, at most, two reprehensi-
bility factors may be present, and (4) Security Title re-
ceived a substantial compensatory damages award, we
hold that the jury's award of punitive damages against
First American in an amount more than five times the
compensatory damages award is unconstitutionally ex-
cessive. See, eg.,, Bach v. First Union Nat'l
Bank, 486 F.3d 150, 155-57 (6th Cr.
2007) (reducing $ 2.6 million punitive damages award
to $ 400,000, the amount of the compensatory damages
award, where only one reprehensibility factor present);
Cark v. Chrysler Corp., 436 F.3d 594,
608 (6th Cir. 2006) (reducing $ 3 million puni-
tive damages award to $ 471,258.26, an amount twice
the compensatory award, where the plaintiff's conduct
was not highly reprehensible); Conseco, 381 F. 3d
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at 814, 825 (reducing $ 18 million punitive dam-
ages award to $ 7 million because of the "significant"
disparity between punitive damages award and the $ 3.5
million awarded in compensatory damages); cf. Exxon,

128 S. C. at 2610 (applying maritime law, re-
ducing $ 2.5 billion award to $ [*71] 507.5 million; a
1.1 ratio "is a fair upper limit* for punitive damage
awards).

3. Congtitutionally permissible amount of punitive
damages.

P107 "The role of gatekeeper over . . . punitive dam-
ages verdicts is one of the most challenging that has been
placed upon appellate judges in civil cases” | nter
Med., 181 F.3d at 450. In exercising this role,
we are mindful of Justice Kennedy's words in TXO
Products:

To ask whether a particular award of
punitive damages is grossly excessive
begs the question: excessive in relation to
what? The answer excessive in relation to
the conduct of the tortfeasor may be cor-
rect, but it is unhelpful, for we are still be-
reft of any standard by which to compare
the punishment to the malefaction that
gaverisetoit. A reviewing court employ-
ing this formulation comes close to rely-
ing upon nothing more than its own sub-
jective reaction to a particular punitive
damages award in deciding whether the
award violates the Constitution. This type
of review, far from imposing meaningful,
law-like restraints on jury excess, could
become as fickle as the process it is de-
signed to superintend.

509 U. S. at 466-67 (Kennedy, J., concurring).
We agree with the Third Circuit that [*72] [HN28]rather
than rely on our "subjective reaction” to the jury's award,
we must act based on our "combined experience and
judgment"” when constitutional principles and our careful
review of the record convinces us that a punitive dam-
ages award must be reduced. See I nter Med., 181
F.3d at 468.

P108 The cases teach that because application of due
process principles to punitive damages awards depends
so much on the facts and the record, there are few abso-
lute rules of broad application to guide us in establishing
a congtitutionally permissible measure of a punitive
damages award in any particular case. In this case, hav-
ing decided that the facts and the record do not support
the amount of punitive damages awarded by the jury, we

are guided by the Supreme Court's suggestion in Sate
Farm that when the compensatory damages award is
substantial, a punitive damages award equal to the com-
pensatory award may "reach the outermost limit of the
due process guarantee.” 538 U. S at 425. On these
facts and this record, particularly given the substantial
compensatory damages awarded, we order that the puni-
tive damages award assessed against First American be
reduced to $ 6,100,290, the amount of compensatory
[* 73] damages assessed against the company.

E. The Superior Court Did Not Err in Awarding First
American and Pope Their Fees and Costs After the
Mistrial.

P109 Security Title argues the superior court erred
in imposing sanctions against it following a mistrial
granted after Tarpley testified that Pope had a "personal
vendetta' against Schneider, Security Title's founder.
The court granted the mistrial because it found that Secu-
rity Title had not disclosed that testimony, which was
prejudicia to Pope. Following the mistrial, First Ameri-
can and Pope moved for various sanctions against Secu-
rity Title. Although the court declined to enter other pro-
posed sanctions, it announced it would consider granting
fees:

Upon submission of appropriate affida-
vits, the Court will consider granting an
award of attorneys fees to defendants for
the limited work made necessary as a re-
sult of the conduct leading up to the mis-
trial and after the mistrial was declared.

* * %

IT IS ORDERED granting considera-
tion of defendants request for attorneys
fees from November 1, 2005 (the making
of the motion for mistrial) through post-
mistrial motion practice.

P110 First American filed an application seeking $
72,540 in fees [*74] and $ 3,804.29 in costs; Pope
sought $ 27,000 in fees and $ 181.69 in costs. Security
Title opposed the requests and asked for an evidentiary
hearing. Without a hearing, the court granted the re-
guested fees and costs in their entirety.

P111 [HN29]Absent an abuse of discretion, we will
not disturb a superior court's decision to grant sanctions

resulting from a disclosure violation. Tal i af erro v.
Taliaferro, 188 Ariz. 333, 339, 935

P.2d 911, 917 (App. 1996). Pursuantto Ari -
zona Rule of Civil Procedure 37(c)(1),
[HN30]"[a] party who fails to timely disclose informa-
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tion required by Rul e 26. 1 shall not, unless such fail-
ure is harmless, be permitted to use as evidence at trial . .
. the information . . . not disclosed." [HN31l]Rul e
37(c) (1) further provides that "other appropriate
sanctions' may be imposed on the party, including rea-
sonable expenses and attorney's fees "caused by the fail-
ure" to disclose.

P112 On appeal, Security Title first argues that it
had no duty to disclose Tarpley's testimony under Rule
26.1(a)(3) because athough it "proffered Tarpley as a
witness," "Tarpley was [First American's] employee,
working under Pope, for most of the pre-trial litigation,
including when disclosures were exchanged, [*75] and
because [Security Title] had no intention of eliciting the
'vendetta testimony™ and therefore the testimony was not
"expected testimony.” Relevant to this issue are
[HN32]Rule 26.1(a)(3), which provides that "each party
shall disclose" "a fair description of the substance of
each witnesss expected testimony,” and (4), which re-
quires the disclosure of "all persons whom the party be-
lieves may have knowledge or information relevant to
the events . . . and the nature of the knowledge or infor-
mation each such individual is believed to possess.”

P113 While testifying, Tarpley said twice that she
thought Pope had a vendetta against Schneider. The sec-
ond time came in response to the following question by
Security Title's counsel: "Did Mrs. Pope . . . ever say
anything to you that led you to understand that she was
motivated in part by anger at Security Title over how she
perceived herself as being treated?"

P114 After Pope's counsel objected to Tarpley's tes-
timony, the following took place at sidebar between the
court and Security Title's counsel:

COUNSEL: [T]he specific item that
was addressed here, in terms of a ven-
detta, which was not responsive directly
to the question that | asked, athough
[*76] | had heard of that, | heard of that at
the noon hour today . . . .

THE COURT: Did you, when you
learned of it, . . . give any notice to the
other side that there was testimony that
had not been known previously that you
expected to bring out of Mrs. Tarpley?

COUNSEL: No, your Honor.
THE COURT: Why not?

COUNSEL: It was not my under-
standing that due to the nature of the dis-
closures and the general disclosures in
this case, that the subject, that the sub-

stance was different than the subject mat-
ter of the testimony that had been dis-
closed.

Based on the foregoing dialogues, we conclude the court
did not abuse its discretion in determining that Security
Title breached its duty to disclose the testimony pursuant
toRul e 26. 1.

P115 Citing Tayl or v. Southern Pacific
Transportation Co., 130 Ariz. 516, 637
P.2d 726 (1981), however, Security Title argues
the court erred in awarding fees absent a finding it acted
"vexatioudly, wantonly, or for oppressive reasons.” The
standard set out in Taylor is not relevant to our analysis;
it applies when there is no statutory authority for the im-
position of sanctions and the granting of fees. See i d.
at 523, 637 P.2d at 733.Here, Rule 37(c)
allowsfor sanctions [*77] and fees.

P116 Security Title also argues the court erred in
awarding fees for lega work outside the scope of the
court's order. It argues the court abused its discretion in
awarding fees for (1) work related to motions filed by
Security Title seeking sanctions against First American
and Pope due to their aleged disclosure violations; and
(2) work related to Pope's and First American's unsuc-
cessful requests for other sanctions against Security Ti-
tle.

P117 As to the first category, Security Title con-
tends its "motions were not related in any way to the
alleged conduct leading to the mistrial" and that it "had
the right to make these motions at any time, regardless of
whether there had been a mistrial.” In one of its motions
for sanctions filed after the mistrial, however, Security
Title acknowledged it

would have preferred to litigate this
matter through trial without seeking to
exclude Defendants' evidence on the basis
of disclosure violations. . . . But Defen-
dants have succeeded in invoking the dis-
closure rules offensively against Security
Title, including . . . by moving for a mis-
trial (and thereafter sanctions) based on
purportedly undisclosed witness testi-
mony.

Based on this statement, [*78] the court reasonably
could have found Security Title's filing of the motions
for sanctions related to the mistrial.

P118 Security Title objects to the second category of
fees, citing Schwei ger v. China Doll Res-
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taurant, Inc., 138 Ariz. 183, 673 P.2d
927 (App. 1983), for the proposition that First
American and Pope cannot be awarded fees for work
related to sanctions they asked for but were not granted.
Schweiger, however, deals with fee awards in contract
disputes and not sanctions for disclosure violations. | d.

at 185, 673 P.2d at 929. Security Title aso
cites a number of cases for the proposition that a court
may consider the success of a party's claims when decid-
ing whether to award the party attorney's fees. Because
the cited cases do not involve sanctions granted pursuant
toRul e 37, they are not relevant to this case.

CONCLUSION

P119 For the foregoing reasons, we affirm the supe-
rior court's denial of First American's motion for IMOL
on Security Title's aiding-and-abetting claim and vacate
that portion of the court's order setting aside the punitive
damages award assessed against First American, but we
reduce the amount of punitive damages awarded against
First American to $ 6,100,290. [*79] We aso affirm the
superior court's order granting First American and Pope
their fees and costs relating to the mistrial.

DIANE M. JOHNSEN, Presiding Judge
CONCURRING:

JON W. THOMPSON, Judge

ANN A. SCOTT TIMMER, Judge
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